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(i) 


QUESTIONS PRESENTED 


1. Did the Court err in directing a verdict for appellee and not 
submitting the case to the jury under the doctrine of last clear chance, 
where the evidence showed: 


(a) That appellant's decedent was standing near the 
rail of a streetcar track on which the operator was driving 
his streetcar and such operator saw that the appellant's 
decedent was oblivious to his danger since he was looking 
in a direction opposite from that which the streetcar was 
approaching and, nevertheless, said streetcar operator did 
not stop, but continued to approach the pedestrian, fully 
cognizant of the fact that the said pedestrian was oblivious 
to the ringing of the streetcar's bell, and that such pedes- 
trian was unaware of his danger. 


(b) That as the streetcar came abreast of the pedes- 
trian, the operator saw, out of the side door of the streetcar, 
the pedestrian turn towards the streetcar and almost imme- 
diately thereafter heard the thud of the streetcar striking 


the pedestrian. 


(c) That the point of impact between the streetcar and 
the pedestrian was a point just behind the front doors of the 


streetcar, which point is 9 1/2 inches wider than at the very 


front of the streetcar, and which point represents the edge 
of the widest portion of the streetcar. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 
The Court Erred in Directing a Verdict for Defendant 
1. Decedent was in a position of danger 
2. Decedent was oblivious to his danger 
The operator was aware of such danger 


The operator was able to stop the streetcar upon 
becoming aware of the Ganger so as to avoid the 
accident 4 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the United States District Court 


for the District of Columbia entering summary judgment in favor of 
appellee, D. C. Transit System, Inc., a corporation, against appellant 
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Irene B. Wabisky, individually and as Ancillary Administratrix of the 
Estate of Joseph L. Wabisky, deceased, in an action for wrongful death. 


This Court has jurisdiction pursuant to Section 1291, Title 28, 
United States Code. 


STATEMENT OF THE CASE 


The claim herein arose out of an accident whereby plaintiff's de- 
cedent was struck and killed by defendant's streetcar which was proceed- 
ing east on Pennsylvania Avenue, Northwest. The accident took place on 


Pennsylvania Avenue near the 13 1/2 Street cross-walk. (JA 16) 


The cross-walk is 20 feet wide and traverses the entire width of 
Pennsylvania Avenue. Painted lines mark out a so-called "tsafety zone" 
within that portion of the cross-walk south of the eastbound streetcar 
tracks. (JA 16) The north line of such safety zone is 3 feet south of the 
south rail of the eastbound track and the south line of such safety zone is 
8 feet south of the south rail of the eastbound track. The safety zone 
measures 20 feet wide by 5 feet deep. A stanchion is located on the north 
line of the safety zone. It is, therefore, located 3 feet from the south rail 
of the eastbound track. (JA 16) 


The decedent was standing north of the north line of the "safety 
zone" box, and between the north line of such "safety zone" and the south 
rail of the eastbound track. At such time the streetcar was over 150 feet 
away, waiting for the 13 1/2 Street traffic signal to change from red to 
green. (JA 26, 33-34) 


When the signal changed to green the streetcar started off and 
proceeded at a speed of 10 to 12 miles per hour. (JA 26, 33-34) When 
the streetcar started off, namely, while it was approximately 150 feet 
away from the decedent, the streetcar operator saw the decedent and 
noticed that he was! standing still. (JA 26) At such time the operator 
also noticed that the decedent was looking in the opposite direction, 
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namely, away from the streetcar and to the east. The operator rang his 
bell several times to attract the decedent's attention but’ was unable to 
attract decedent's attention, who continued looking east. | (JA 26, 27) In 
spite of knowing that the decedent was unaware of his danger, the street- 
car operator continued at the same rate of speed. As he approached the 
decedent the operator rang his streetcar bells again, but the decedent 
continued to look in the opposite direction. The decedent continued to 
look east and away from the streetcar as the streetcar got closer to him, 
The decedent did nothing as the streetcar approached. (JA 27, 34) 


The streetcar operator observed the decedent through his front 
streetcar doors as the car passed and saw the decedent turn after the 
front of the car passed him. The operator almost immediately there- 
after heard a bump. (JA 26, 27) 


The operator was driving approximately 10 to 12 miles per hour 


when he heard the bump and stopped the streetcar as soon as he could 
thereafter. (JA 26) 


The said streetcar is so constructed that the front portion thereof 
is the narrowest part. The streetcar thereafter tapers outward to its 
widest dimension, which is located just back of the front door. Such 
point is 9 1/2 inches wider than the narrower front element of the street- 
car. The streetcar overhangs the track 14 1/2 inches at its widest point - 
which is just to the rear of the front door - and by 6 inches at its 
narrowest point. A metal corner, located just behind the front door of the 
streetcar, extends 2 3/4" out from the body of the streetcar. (JA 52-53, 56) 


It was determined that the decedent was struck in his forehead area. 
(JA 18) The point of impact on the streetcar was determined as being 
5 feet 8 inches from the ground and 7 feet 3 inches to the rear of the fore- 
most part of the streetcar. This was identified as being the metal corner 
located just to the rear of the front doors and was at the widest dimension 
of the streetcar. (JA 18-19) 
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Immediately after the operator heard the bump he applied the 
streetcar'’s emergency braking system and brought the streetcar toa 
stop when its front was 53 feet from the east cross-walk line, and its 
rear was 11 feet east of the east cross-walk line. (JA 17) 


The streetcar was equipped with three separate braking systems, 


all of which were in good and proper working condition. (JA 43-46) The 
point of impact was located as being a point outside of the safety zone 
and between such safety zone and the south rail of the eastbound track. 
(JA 16-18) As indicated by a large mass of blood, located 14 feet from 
the east cross-walk line, decedent's body traveled 22 feet from the point 
of impact. (JA 16) 


The operator claimed he was traveling 10 to 12 miles per hour at 
the time of impact. But it was undisputed that the operator could have 
stopped the streetcar within 50 feet at 20 miles per hour and within 23 1/2 
feet at 10 miles per hour. (JA 46, 51) The streetcar traveled 61 feet 
from the point of impact. (JA 17) 


Upon this record, the Trial Court stated that it did not feel that a 
prima facie case of last clear chance had been made out, even with giving 
every possible legitimate inference to the appellant. Upon the completion 
of the plaintiff's case the Court thereupon directed a verdict for the 
defendant. 


STATEMENT OF POINTS 
1. The Court erred in directing a verdict for the defendant. 


2. The Court erred in ruling that plaintiff's evidence was not 
sufficient to justify the Court in submitting the case to the jury under the 
doctrine of last clear chance. 
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SUMMARY OF ARGUMENT 


Appellant submits that from the evidence the issues in this case 
should have been submitted to the jury under the doctrine of last clear 
chance. The evidence clearly establishes that appellee's employee was 
negligent and the jury might have inferred therefrom that appellant's 
decedent was contributorily negligent. The evidence further showed that 
appellant's decedent was in a position of peril and unaware of same, 
while at the same time appellee's employee knew, or should have known, 
of such peril and had an opportunity to avoid the accident. Under the 
well established law in the District of Columbia, in the circumstances 
as presented by the evidence herein, the Court erred in directing a ver- 
dict for the appellee. 


ARGUMENT 


THE COURT ERRED IN DIRECTING A VERDICT | 
FOR APPELLEE AND NOT SUBMITTING CASE. 
TO THE JURY UNDER THE DOCTRINE OF 

LAST CLEAR CHANCE 


The applicability of the last clear chance doctrine in the District of 
Columbia can no longer be in doubt. By a long line of cases this Court 
has clearly established the guide lines by which facts must be judged in 
order to determine whether the last clear chance doctrine applies. Such 
doctrine "presupposes a perilous situation created or existing through 
the negligence of both the plaintiff and the defendant, but assumes there 
was a time after such negligence had occurred when the defendant could, 
and the plaintiff could not, by use of the means available, avoid the acci- 
dent." Dean v. Century Motors, Inc., 81 U.S. App. D.C. 49, 10, 154 F.2d 
201, 202 (1946); Matthews v. Lindsay, 108 U.S. App. D.C. 292, 281 F.2d 
927 (1960); Richardson v. Gregory, 108 U.S. App. D. Cc. 263, 281 F.2d 626 
(1960); Conlon v. Tennant, _—*U.S. App. D.C. __ , 289 F.2d 881 (1961). 
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Further, in the District of Columbia, this Court has held that the 
last clear chance doctrine is broader than its name. The Court stated 
that "a plaintiff who appears to be oblivious to danger, although he would 
be quite able to avoid it if he knew of its existence, is within this quali- 


fied exception to the rule that contributory negligence bars recovery for 


injuries negligently inflicted.” Capital Transit Co. v. Garcia, 90 U.S. 
App. D.C. 168, 194 F.2d 162. 


Had this case been submitted to the jury, it may well have been 
determined that appellant's decedent was negligent in placing himself in 
a position of peril. However, this Court held in Richardson, supra, that 
it need go no further in determining the propriety of the applicability of 
last clear chance than to decide whether the evidence would have sup- 
ported a finding that the defendant, in the use of ordinary care and 
prudence, could have seen the plaintiff's peril and avoided the accident. 


If appellant was able to produce evidence to show (1) the deceased 
was in a position of danger; (2) he was oblivious of his danger; (3) the 
streetcar operator was aware, or by the exercise of reasonable care 
should have been aware, of deceased's danger and obliviousness; and 
(4) the streetcar operator was able to stop the streetcar and avoid 
striking the deceased after he became aware, or should have become 
aware, of this danger and obliviousness and failed to do so, the Court 
should not have directed the verdict, but should have allowed the case to 
go to the jury. Jackson v. Capital Transit Co., 69 App. D.C. 147, 149; 
Washington Ry. & Elec. Co. v. Cullember, 39 App. D.C. 316, 323; Capital 
Traction Co. v. Divver, 33 App. D.C. 332, 336. 


In the Jackson case, supra, the Court reaffirmed the proposition 
that on a motion for a directed verdict the evidence must be construed 
most favorably to the plaintiff and to this end the plaintiff is entitled to 
the full effect of every legitimate inference arising therefrom. Upon the 
evidence, should reasonable men possibly differ, the case should go to 
the jury. 
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Appellant submits that the testimony produced unequivocable evi- 


dence that (1) her decedent was in a position of danger; (2) that he was 
oblivious to such danger; (3) that the operator of the streetcar was 
aware of such danger, or by the exercise of reasonable care should have 
been so aware; and (4) that the operator was able to stop the streetcar 
and avoid striking the deceased after he became aware, or should have 
become aware, of this danger and obliviousness and failed to do so. 


1, Decedent was in a position of danger: 


That decedent was in a position of danger is clearly established by 
the corroborated statements of two persons, one being the operator him- 
self, The operator stated to the investigating officer that when he was 
stopped at a red light at 13 1/2 Street on Pennsylvania Avenue he saw 
the deceased standing still, looking in the opposite direction from whence 
the streetcar was approaching him, and standing in a position that obvi- 
ously caused such concern that he rang his bell "several times to attract 
his attention." (JA 26, 27) | 


Further, he stated that as the front or narrow part of the streetcar 
passed the decedent, the "decedent turned back to the west" and was 
immediately struck. It is most significant that the driver did not say that 
the deceased walked into the streetcar or that he ran into the streetcar or 
that he fell into the streetcar. The statement was that the deceased 
"turned back to the west."' (JA 27) Coupled with the other testimony that 
decedent did not move from the time the streetcar left its position at the 
traffic signal over 150 feet further away until the time that he was hit, 
the only legitimate inference that can be drawn is that the deceased was 
so close to the streetcar rail that the narrower part of the streetcar 
avoided striking him, but as the wider part of the streetcar (wider by 
9 1/2 inches) came by, he was struck by the metal corner to the rear of 
the doors. No other inference is possible in the light of the testimony 
that decedent did not move as the streetcar approached. The only 
possible explanation is that decedent was far enough from the track so 
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as not to be struck by the narrower front element of the streetcar, but 
close enough to be hit by the wider portion of said streetcar. 


A passenger on the streetcar testified that the deceased did not 
move as the streetcar approached and passed him. (JA 34) 


In Paolini v. City & County of San Francisco, 72 Cal. App. 2d 579, 
164 P. 2d 916, plaintiff had driven his truck and parked same in the 
street out from the curb. The truck was in such a position that the right 
side thereof was approximately 2 or 3 feet near the nearest streetcar 
rail, which ran lengthwise on such street. According to the plaintiff, he 
was standing on the running board on the side of the truck towards the 
car tracks and while in this position, with his back to the tracks, he was 
struck by the streetcar. The motorman’s version was to the effect that 
he first saw the truck at a distance of a little less than 200 feet from the 
point of impact; that he immediately sounded a bell and shut the power 
off, but did not apply the brakes; that he continued at a speed of about 20 
miles per hour; and when the front of the streetcar was just opposite the 
cab of the truck he first saw plaintiff at the rear of the truck walking 
backwards with his face towards the houses, and he then applied the 
brakes and plaintiff continued to walk backwards until struck by the 
streetcar. 


The evidence showed that the point of impact on the streetcar was 
a shattered window and that after impact plaintiff's body was seen spin- 
ning in the air. 

The California Court ruled that from the above evidence the case 
was properly submitted to the jury under the doctrine of last clear chance. 
The Court found that the jury had resolved the conflict in the evidence in 
plaintiff's favor and stated further that it was a fair inference that the 
plaintiff was in a clear view of the motorman and that the motorman 
knew, or should have known, that plaintiff was not aware of his peril. 


What is most significant in the Paolini case, and which parallels 
this case exactly, was clearly stated by the Court, to wit: 
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"It is a fair inference that when the motorman saw 
the truck he saw the plaintiff standing upon its running 
board, with his back to the approaching streetcar, and in 
such a position he would be struck unless he moved or the 
streetcar stopped. That the motorman knew, or should 
have known, that plaintiff was unaware of his peril is an 
equally fair inference. * * * The jury was entitled to 
determine that the motorman was actually aware of 
plaintiff's danger; that he knew, or should have known, 
that plaintiff was unaware of it; and that, the motorman, 
had the last clear opportunity to avoid the accident.” 


2. Decedent was oblivious to his danger: 


The testimony is undisputed that the operator rang his bell specifi- 
cally to attract the attention of the deceased, but that this was to no avail. 
(JA 26, 27) He stated that decedent was looking in the opposite direction 
from the time the streetcar started from the red light, crossed the inter- 
section and until the streetcar's front door was abreast:of him. Only 
then did the decedent become aware of the streetcar's existence. The 
testimony was undisputed that the decedent looked to the east all the time 
the streetcar approached. The streetcar motorman admitted that he rang 
his bell to attract the decedent's attention, but that he was unsuccessful. 
Obviously the motorman too realized that decedent was unaware of his 


danger. 


3. The operator was aware, or should have been aware, 
of such danger: 


The operator's very statements establish that he knew ot the pend- 
ing danger. True, the ringing of his bell alone does not establish such 
knowledge, but the operator rang his bell to attract, specifically , the de- 
ceased's attention and not because of any general traffic condition. 

(JA 26, 27) He started ringing his bell as he left the position at the red 
light and continued to do so as he approached the deceased, even though 
the deceased had stopped and was standing still from the time the street- 
car left the red light. : 
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The most reasonable inference, and certainly one that the jury was 
entitled to make, was that the operator saw the deceased too near the 
rails, before he started his streetcar, and rang his bell up to the moment 
of impact, expecting to attract the deceased's attention and thereby have 


him move away from the rail. 


If there could be any doubt that the operator was not actually aware 
of decedent's peril, there certainly could be no doubt that he should have 
been so aware. In the Richardson case, supra, a pedestrian was struck 
by an automobile. There was a conflict in the testimony as to where the 
pedestrian was standing at the moment of impact; he was either standing 
on a raised streetcar platform, as was plaintiff's contention, or he negli- 
gently walked off the platform into the car as it passed him, which was 
defendant's contention. Plaintiff further alleged that he was standing 
with his back to the automobile and knew nothing of its presence until he 
was struck. This Court held: 


"If, as defendant contends, he was driving at a safe 
speed and keeping a proper lookout, his failure to see 
plaintiff standing near the edge of platform, as plaintiff's 
testimony claimed, could reasonably be found to be negli- 
gence. This is even more likely if, as defendant speculates, 
plaintiff was close enough to have suddenly ‘walked into’ the 


side of defendant's auto.” (Underlining supplied) 


In the instant case, the question should have been submitted to the 
jury as to whether or not decedent would have been struck if he remained 
motionless at a point between the safety zone and the track, or as the 
Court has stated in Richardson, whether or not decedent was so close to 
the track to have suddenly walked into the oncoming streetcar. If the 
jury could have found either to be the case, this would establish the 
negligence of the operator. From the evidence, no other alternative 


exists. 
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4, The operator was able to stop the streetcar upon 

becoming aware of the danger so as to avoid the 
accident: 

This is manifest as the streetcar was already at a.complete stop 
when the operator first saw the deceased in a position of danger near 
the rails. The testimony of Officer Mason was that the deceased was 
struck 12 feet east of the west cross-walk line. (JA 16, 17) The street- 
car traveled 150 feet toward the deceased, all the time keeping him in 


view. 


The streetcar was equipped with three independent braking systems, 


each of which was in proper working condition. (JA 43-46) 


If the streetcar was proceeding at 10 to 12 miles per hour, as the 
operator stated, it could have been brought to a full stop in 23 1/2 feet 
from the time the operator saw the danger and took action to prevent the 
accident. It is interesting to note, however, that the streetcar actually 
traveled 61 feet after the operator stated he desired to stop it. (JA 17) 
This testimony tends significantly to color the operator's estimate of his 
speed. It is clear, however, that notwithstanding the fact that although 
the streetcar was traveling at a speed greater than that stated by the 
operator, he could have stopped it well within the distance between the 
point he first saw the decedent in a position of danger (and unaware of 


same) and the point of impact. 


CONCLUSION 


Appellant respectfully states that the foregoing evidence was suffi- 
cient to present issues of fact that should have been submitted to the jury. 
Clearly the evidence established that appellee's employee was negligent 
in failing, once having observed decedent in a position of peril, to stop the 
streetcar and allow decedent to extricate himself from such peril. Fur- 
ther, from the evidence, the jury may well have inferred that decedent 
was contributorily negligent in placing himself in the said position of 
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peril. The uncontradicted evidence further showed that decedent was 
totally unaware of the impending danger and, hence, an issue was thereby 
created for the jury's determination of whether or not appellee's em- 


ployee could, while the appellant's decedent could not, avoid the accident. 


Appellant respectfully submits that, accordingly, this case should have 
been allowed to go to the jury on the issue of last clear chance. 


Respectfully submitted, 


J. E, BINDEMAN 
LEONARD W. BURKA 


606 Landmark Building 
Washington 5, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 
[ Filed November 12, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IRENE B. WABISKY, 

Individually and as 

Ancillary Administratix 

of the Estate of 

Joseph L. Wabisky, deceased 

505 N. Pickett Street 

Alexandria, Virginia 
Plaintiff 


Civil Action No. 3175-59 


V. 


D.C. TRANSIT SYSTEM, INC. 
(a corporation) 

3600 M Street, N.W. 
Washington, D.C. 


a 


Defendant ) 


COMPLAINT 
(Damages for Death by Wrongful Act 
Pedestrian - Streetcar Accident) 


1. Jurisdiction of the subject matter hereof is founded upon 
Title 11-306 and Title 16-1201, D.C. Code of Laws, 1951 edition, as 
amended. 

2. The plaintiff, Irene B. Wabisky, is the aerenine wife of 
Joseph L. Wabisky, deceased, and is also the duly appointed, qualified 
and acting ancillary administratrix of the estate of Joseph L. Wabisky, 
deceased, under Order of Court in Administration No. 99006, United 
States District Court for the District of Columbia, holding a Probate 
Court. Plaintiff brings this action on her own behalf and on behalf of 
the child of the said decedent, as the heirs-at-law and next-of-kin of 
said decedent. 

3. On, to-wit, Friday, June 26, 1959, at or about 11: 50 a.m., 
the plaintiff's intestate, Joseph L. Wabisky, was standing in or near the 
south safety island of the crosswalk located at Pennsylvania Avenue and 
13 1/2 Street, N.W., Washington, D.C., when he was struck by a street- 
car owned by defendant and operated by one Jimmy Vance Lane, its 
servant, agent and employee, which streetcar was proceeding in an 


easterly direction on said Pennsylvania Avenue, N.W. 
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4. At the time of the aforesaid collision, the said operator, 
Jimmy Vance Lane, negligently and carelessly operated his said street- 
car in that he negligently failed to maintain a proper lookout, negligently 
failed to keep his vehicle under reasonable and proper control, negligently 
operated his said vehicle at a fast and excessive rate of speed under the 


existing circumstances, negligently failed to yield the right-of-way to 
plaintiff's intestate, Joseph L. Wabisky, and negligently failed to slow 
down and/or stop when he saw, or by the exercise of ordinary care, 


should have seen, the said plaintiff's intestate in a position of peril of 
which he was apparently oblivious; all in violation of the duties of de- 
fendant. 

5. That as a result of the aforesaid collision, said intestate, 
Joseph L. Wabisky, was thrown into the air, and forcibly precipitated 
to the street pavement, sustaining serious and painful injuries which 
required his hospitalization at the Eastern Dispensary and Casualty 
Hospital in the District of Columbia, and which injuries ultimately re- 
sulted in his death in the said Hospital at 12:30 p.m. that same day from 
hemorrhage, shock, and a depressed skull fracture. That the said 
decedent, Joseph L. Wabisky, at the time of his wrongful death caused 
by the negligence of the defendant's agent, servant and employee as 
aforesaid was forty (40) years of age, having been born on December 16, 
1918. 

6. That the injuries sustained by said decedent were such that 
if death had not occurred he would have been entitled to maintain an 
action to recover damages arising out of said collision, but no such 
action was or could have been instituted or recovery made in said 
decedent's lifetime because of his death. 

7. That as a2 result of the death of the said Joseph L. Wabisky, 
deceased, a cause of action has accrued to the plaintiff as ancillary 
administratrix of said decedent's estate for the benefit of herself and 
decedent's child, namely, Elizabeth Ann Wabisky, a minor, born Feb- 
ruary 13, 1957, both of whom have sustained pecuniary damages as a 
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result of the decedent's death, all in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000.00) as provided for by statute, Title 16-1201, 
D.C. Code of Laws, 1951 edition, as amended. : 

WHEREFORE, plaintiff brings this action and demands judgment 
against the defendant, D.C. Transit System, Inc., a corporation, in the 
full sum of T'wo Hundred Fifty Thousand Dollars ($250,000.00) besides 
the taxable costs of this action. 


/s/ J.E. Bindeman 
/s/ Dexter N. Kohn 


/s/ Leonard W. Burka 
Attorneys for Plaintiff 
436 Wyatt Building 
Washington 5, D.C. 
District 7-0630 


JURY DEMAND 
Plaintiff demands trial by jury of all the issues herein. 
/s/ Dexter M. Kohn 


[ Filed December 7, 1959] 
ANSWER TO COMPLAINT 


First Defense 


The complaint fails to state a claim upon which relief can be 


granted. 
Second Defense 

1. Defendant admits that on June 26, 1959 plaintiff's decedent, 
Joseph L. Wabisky, left a position of safety and came into contact with 
one of its east bound streetcars at or near the intersection of Pennsylvania 
Avenue and 13th Street, N.W., in the District of Columbia. Defendant 
admits that its streetcar was being operated at the time of the accident 
by Jimmy Vance Lane, its agent, servant and employee. 
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2. Defendant is without knowledge or information which is sufficient 
to form a belief with respect to the truth of the allegations concerning the 
status and personal or family situation of plaintiff's decedent, the injuries 
which he may have sustained or the status of plaintiff Irene B. Wabisky and, 
therefore, demands strict proof thereof. 

3. Defendant denies that any injuries or damages were sustained as 
the result of any negligence on its part and further denies each and every 
other material allegation contained in the complaint which is not herein 
specifically answered. 

THIRD DEFENSE 
The injuries or damages which may have been sustained were the 


result of the sole or contributory negligence of the plaintiff's decedent, 
Joseph L. Wabisky. 


HOGAN & HARTSON 


By /s/ John P. Arness 
Attorneys for Defendant 
[Certificate of Service] * * * 


[Filed March 28, 1962] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, January 8, 1962 
The above-entitled matter came on for hearing before THE 
HONORABLE CHARLES F. McLAUGHLIN, Judge, and a jury, commencing 
at approximately 10:30 A.M. 
* * * 
MORNING SESSION 
Thereupon, 
IRENE B. WABISKY, 
the plaintiff herein, was called as a witness in her own behalf, and after 
having been first duly sworn by The Deputy Clerk, was examined and 
testified as follows: 


5 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * 
CROSS EXAMINATION 
BY MR. ROBERSON: 
/ Q. Mrs. Wabisky, in addition to your earned income, you and 
your husband had about $10,000 worth of securities; is that right? 
A, That’s right. 
Q. And you got a certain amount of income from that? 
A. That's right. 
And are you still getting that? A. That's right. 
Were you ever employed during your married life? 


Where? A. Department of Agriculture. 
During what years? A. 1941 to 1957. 
And are you employed there now? A. No, Iam not. 
Where are you employed? A. Iam not employed. 
, Have you worked since your husband's death? A. No, 


I have not. 


Q. Did you go over to Europe in connection with the State 


Department at one point? 

MR. BINDEMAN: I object, if Your Honor please. May we 
approach the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. BINDEMAN: Your Honor, the cases are quite uniform that 
what this woman has done since the date of death is irrelevant and 
immaterial. 

MR. ROBERSON: I think it bears on her credibility. I 
understand she had a job and as a matter of fact, Mr. Bindeman tried 
to get this case specially set on the ground she was in Europe on 
behalf of the State Department and needed it specially set so she 
could come back. 
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MR. BINDEMAN: As a matter of fact, she has remarried but that 
has nothing to do with this case. It is irrelevant. 

MR. ROBERSON: Then her name isn't even Wabisky? I think we 
should have that shown in the evidence. 

MR. BINDEMAN: He is not entitled to that, Your Honor. He is 
obviously trying to prejudice this woman in the eyes of the jury. The 
cases are uniform with respect to that. No subsequent marriage may 
be shown. 

THE COURT: You say the cases are uniform. I never like that 
representation. If they are so uniform one of them should be presented. 

MR. BINDEMAN: I have them. 

MR. ROBERSON: Her name is not Irene Wabisky. 

THE COURT: You don't have to get all the authorities. Just cite 
the latest one. If there is any question about the identity — about the 
name of the plaintiff — there is a legal question raised which should be 
settled right now. 

MR. BINDEMAN: Coleman versus Moore, a case tried by Judge 
Holtzoff in this Court, 108 Federal Supplement 425. The Court said: 
‘The fact that two years later he remarried may not be taken into account 
since it is an event subsequent to the death when the right to recover 
damages vested finally and absolutely." Damages in a death case must be 
measured in the light of the situation existing as of the date of death. 

THE COURT: I think there is no question about that. Nobody would 
even dispute that, I think. 

There is only one question involved and that is whether or not a 
person bringing an action must be identified of record by the name which 
the party bears at the time the action is maintained, and if there is any 
change in the status of the party between the time the action is brought 
and the date the action is tried, whether or not that is properly develop- 
able in the record. 

If you want to avoid any reference to it, that is all right, I think. 
No question has been raised about it so far. I think perhaps it might be 


a matter that could be referred to by counsel independent of cross- 
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examination. The name of the wife was that of the husband. Of course, 
there is no change of identity; there is a change of name. : 

MR, BINDEMAN: If Mr. Roberson is permitted to develop change 
of name this tells the jury indirectly what he can't do directly. It tells 
the jury she has remarried. As I said and say again, the cases are 


uniform. 


THE COURT: You say "uniform" but the case you cite is the case 


of a husband and, of course, there would be no change in the name of the 
husband. : 

MR. BINDEMAN: Iam citing it to show you may not adduce evi- 
dence on remarriage. 

THE COURT: I don't know that it stands for that. 

MR. BINDEMAN: It does, indeed. That is what I read. 

THE COURT: (Addressing Law Clerk.) Will you get the case, 
please. 

MR. BINDEMAN: 108 Federal Supplement. It says that and there 
are many cases. 

I have here 30 A.L.R. which says: Actions to Recover — this is 
wrongful death for a married person — the evidence is inadmissible the 
person remarried and this fact is not to be considered in mitigation of 
damages recoverable, citing cases from Arkansas, Dlinois, and Kentucky. 

THE COURT: That sounds quite persuasive. 

MR. ROBERSON: But it isn’t the law you can sue in one name and 
conceal from the jury you have another name. | 

MR. BINDEMAN: There is no concealment. 

THE COURT: If the cases are so numerous that it may not be 
developed in the record that a spouse has remarried since the death of 
her husband, then it would seem to follow with some degree of logic that 
it could not be developed that she has another name because that would 
be tantamount to proof that she remarried. 

MR. ROBERSON: I think the record has to be admitted to show who 
the real plaintiff is. We shouldn't be required to pay Mrs. So-and-So 
Wabisky, Administratrix, when it is Mrs. John Doe, Administratrix. 
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MR. BINDEMAN: 108 Fed. Supp., and while we are waiting for 

that may I read from a Nebraska case. Chicago Railway versus 
Lagerkrans. 

THE COURT: You are not trying to persuade the Court? 

MR. BINDEMAN: The husband's death ended that specific relation- 
ship and deprived the wife of specific benefits. The pecuniary injury is 
to be measured by the probable value of such specific benefits, unaffected 
by the fact that subsequently she may have entered into new relations 
which will result in benefits similar to those she lost. 

THE COURT: I don't see that that touches this question. 

MR. BINDEMAN: This relates to the marriage. 

THE COURT: The Coleman versus Moore case you are speaking 
of that Judge Holtzoff decided in 1952, is marked here, “award of $5,000 
not excessive.” 

“The fact that two years later he married may not be taken into 
account since it is subsequent to the —.” 

I think that would be pretty clear. This is a question of identity of 
the plaintiff. 

"It is possible to recover for pecuniary losses such as hospital, 
medical, and similar expenses, as well as other disbursements and 
money, losses incurred during the life of the decedent and caused by the 
defendant's negligence." 

There isn't anything, as I view it, which states when a person, by 


marriage, becomes legally a person with a different name than before 


marriage, that proof of the identity of the person may not be developed, 
regardless of where the chips may fall. 

MR. BINDEMAN: If you permit that to be developed obviously they 
are advising the jury indirectly what they couldn't do directly. 

THE COURT: I don't know that that is the case. These cases you 
cited state so far as measure of damages is concerned the marriage does 
not affect the right of the plaintiff to recover, but it does not mean that 


the person must not sue in her legal name. 
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MR. BINDEMAN: I want to make this clear. When she sued this 
was her legal name. This remarriage took place sao to the date 
this was filed. : 

THE COURT: How is she listed in the Probate Ottice? 

MR. BINDEMAN: As Wabisky. 

THE COURT: Has that been changed? 

MR. ROBERSON: It should be and it is done every day. 

MR. BINDEMAN: No, sir. A rose by any other name is just as 


THE COURT: That is very persuasive authority. 

MR. BINDEMAN: It makes no difference what they call it. This 
person has been identified. 

THE COURT: I will look into it. It doesn't seem to make much 


difference now. If Iam not persuaded she has the right to sue in this 


name, I will wait for the defendant to establish her name is now such and 
such, but it may have some effect. 

MR. ROBERSON: I would have no objection to Your Honor instruct- 
ing the jury at the proper time that the remarriage does not affect it. But 
I have the right now to develop that the caption should be changed to reflect 
her true name. 

THE COURT: It will not be prejudice to the defendant to allow the 
caption to remain until this matter may be looked into to'see what is the 
proper designation of this case at the present time. I am not fully per- 
suaded to rule advisedly. Some of these cases cited by the plaintiff state 
that a person remarries after institution of the suit cannot be taken into 
account in connection with the action, especially on the damages, and I 
don't know why it would be taken into account for any other reason. 

If that rule applies to this situation, and that is tantamount toa 
ruling by the Court that it may not be developed by the defendant that the 
plaintiff is remarried and her name is different, {WEE nave to rule 
accordingly. : 

A10 MR. ROBERSON: The first question she was asked was: Give 
your name and address. 
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MR. BINDEMAN: No, she wasn't. 

THE COURT: She was not. She said she was a widow. 

MR. ROBERSON: I have her address as something. I am not going 
to address her by an improper name. I think I should be able to address 
her by her proper name. 

THE COURT: I know you do. Do you have any authorities on this ? 

MR. ROBERSON: No. I never heard of anybody suing by a name 
other than their own. When you die you suggest to the Court the death 
and change the name. 

THE COURT: That is the general rule. 

MR. ROBERSON: And if a woman marries she then changes and 
sues in her married name. 

THE COURT: The rule you stated is sound. To rule on this ques- 
tion seems, unfortunately, to take so much time. You have to weigh that 
rule stated by counsel for the defendant, which is correct generally 
speaking, against the rule which provides the defendant may not establish 
the fact that a plaintiff who sues in proper name at the time suit was 
instituted has remarried since, if it is developed that her name changed 
since the institution of the action. 

You have to balance the two and I will have to do it. It seems to 

the Court that it has not been submitted a case on point. It is going 
to delay the trial a little while but if it is a matter that has to be ruled on 
I will rule. 

I think I should rule that the name of the plaintiff at the present 
time may be developed and that it should be developed as the name of 
the person who is maintaining the action at this time. I don't think there 
could be any question about it. If a person comes into Court to maintain 
an action, that action should be maintained in the legal name of that per- 
son and if it is changed from the institution of the action, at the time of 
the change, and the case is pending and still untried, the defendant is en- 
titled to have the proper name of the plaintiff substituted. 

MR. BINDEMAN: May I ask this: Since I do construe this to be 


such a critical thing to the plaintiff's case and so prejudicial to the jury 
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in the event Mr. Roberson does bring out indirectly and do what he can't 


directly, will you suspend ruling on this until tomorrow morning? 

THE COURT: Will the plaintiff be on the stand? , 

MR. BINDEMAN: She will be available and go back on if Mr. 
Roberson wants to put her on. I will have her here and there will be no 


injury either way. 

THE COURT: I think this way. I know you are a diligent person 
and this matter has been in your mind by the very fact of the unusual 

situation the Court noted at the time you put the witness on the 
stand. You did not ask her her name, which is the first question in the 
examination of any person. The Court didn't attach any particular sig- 
nificance to it because later you asked, ''Are you the wife of the deceased.” 
But evidently there was something in your mind and I assume you were 
prepared on it. | 

You submitted a list of cases but the cases do not persuade the 
Court that they sustain your position. They take the position that the fact 
that a plaintiff marries after the institution of the action is not to be taken 
into account by the jury in assessing damages, and the Court will so 
instruct the jury. 

MR. BINDEMAN: Would Your Honor consider handling this matter 
in this way? Would Your Honor consider telling them the lady remarried 
but tell them that they shall not take it into consideration as far as the 
claim is concerned? | 

MR. ROBERSON: I have no objection to that. 

THE COURT: I will tell them that. 

MR. BINDEMAN: At this point. 

THE COURT: Then you will develop what her name is? 

MR. BINDEMAN: I will. 

MR. ROBERSON: On cross-examination ? 

MR. BINDEMAN: Or shall I ask that? 

THE COURT: All rigbt. I will say it is going to be developed she 

has married again. 
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(IN OPEN COURT): 
THE COURT: Ladies and gentlemen, as the Court stated at the 
outset, these legal questions arise. Members of the jury may feel the 
Court doesn't make use of its time effectively. Businessmen may feel 


there are delays in trialswhich do not occur in the office of the business- 


man; that such delays do not occur in the place of his or her employment. 
The housewives may feel they run their homes more effectively than the 
Court as far as saving time. 

The Court wants to state that the Court is required to spend some 
time on these legal questions. The members of the jury may feel they 
are not of sufficient consequence to the Court to spend the time. The 
Court is as anxious as anyone can be to expedite the trial of [e]very case, 
but the Court is more interested in the protection of the rights of all 
concerned than it is in the conservation of time, even if the Court is 
interested in the latter item. 

We now have a matter which may seem to the jury inconsequential 
but the Court must rule on it. 

It will develop in the testimony that the plaintiff, the witness now 
on the stand, has remarried since the date of the accident and the death 
of her husband. The Court is allowing that testimony to be developed. 
There has been no change in the caption of the case. The case still 

remains the case of Irene B. Wabisky, Individually and as Ancillary 
Administratrix of the [E]state of Joseph L. Wabisky, deceased. But the 
cases are normally required to be tried in the name of the person at the 
time of the trial. If there is any change in the name that change has to 
be indicated and noted in the record. It has not been done in this case. 
So there will be testimony that the plaintiff now on the stand remarried 
since the time of the accident. 

But the Court states to you that fact, if it is going to be developed, 
is not to be taken into account or consideration by the jury in respect to 
any question of damages, if and when the jury reaches the point of deter- 
mining or passing upon the element of damages. 
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Do you all understand that? Iam sure you all do. There is no 
indication you do not. | 
Very well. Proceed. 
BY MR. ROBERSON: 
Q. Would you give us your full legal name, please? 2 ae Irene 
Wabisky Bradley. 
Q. What is your present husband's name ? A. Herbert. 
MR, BINDEMAN: I object to that. I see no materiality to that. 
MR. ROBERSON: She is Mrs. Something Bradley. 
THE COURT: I think it has been developed she me remarried. I 
see no objection to allowing the name of her present husband. 
THE WITNESS: Herbert. 
BY MR. ROBERSON: 
Q. Pardon me? A. Herbert. 
Q. Mrs. Bradley, for a time during your married life to Mr. 
Wabisky you worked at the Department of Agriculture ? A. That's right. 
Q. That is where: Fourteenth and Independence Avenue? A. Yes. 
Q. And Mr. Wabisky was employed at the Coast Guard? A. That's 
right. | 


Q. That building is located at Thirteenth and Pennsylvania Avenue ? 


A. Thirteen and a half and Pennsylvania Avenue. | 

Q. Did you from time to time have lunch with your husband during 
the years he was employed and you were employed? A. Yes. 

Q. Did you from time to time go down to his office and go from 
there to work? A. Yes. 

Q. You usually dined on the north side of Pennsylvania Avenue, did 
you not? A. Yes. 

Q. Did you and your husband, Mr. Wabisky, have occasion to cross 
this very crosswalk where this unfortunate thing happened? A. I would 
say no. We probably went up Thirteenth Street. | 

Q. You mean you would go down to the right after you came out of 
the Coast Guard Building? A. That's right. 

Q. You would not go straight across the street at the National 
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Theater? A. No. 
Q. Do you think it would be fair to say your husband was thoroughly 


familiar with the crossings there at the Coast Guard Building? A. Yes. 
Q. He had worked there some twenty years, had he not? A. Yes. 


Q. And he sometimes ate at lunchrooms to the west of this area, 
up around the Willard Hotel at Fourteenth Street? A. Yes. 

A1T Q. You yourself are unfamiliar with WALK and DON'T WALK 
signs at 13 1/2 Street. You are not acquainted with them? A. Not very 
much. 

Q. You say Mr. Wabisky was alert and in good health? A. Yes, 
he was. 

Q. Had he had a full night's rest the previous evening? A. Yes. 

Q. As far as you know there was no reason for him to be drowsy 
in the morning? A. No. 

Q. As far as anyone seeing him walking there was nothing to indi- 
cate he was drowsy or anything? A. No. 

Q. He was usually alert? A. Yes. 

Q. Did you ever know him to be disoriented when walking down the 
street, as to traffic? A. No. 

Q. In other words, he was the average, intelligent, wide-awake 
male? A. Yes. 

MR. ROBERSON: I have no further questions. Thank you, Mrs. 
Bradley. 

MR. BINDEMAN: I have nothing further of this witness. 

THE COURT: The witness may step down. 

(Witness left the stand.) 


[Filed February 26, 1962] Washington, D.C. 
Monday, January 8, 1962 


* * 5 * * 
AFTERNOON SESSION 
* * 
ROBERT L. MASON 
was called as a witness for and on behalf of the plaintiff, and, after having 
been sworn by The Deputy Clerk, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * a * 
Q. What is your occupation? A. Iam a police officer attached 
to the Metropolitan Police Department, Accident Investigation Unit. 
Q. How long have you been employed at the Police Department ? 
A. Eleven years. 
* * * * * 
Q. How long have you been attached to the AIU? A. About three 
and a half years, now. | 
Q. Were you attached to the AIU on June 26, 19 59? A. Yes, I was. 
Q. Officer, as a Metropolitan policeman attached to the AIU what 


are your duties? A. My main duties are to investigate accidents. 
* * * * * 


Q. What time did you get to the scene? A. Around 12:05 P.M. 


Q. At the time that you arrived were you wearing your police 


uniform? A. That's right. 

Q. What did you find when you got to the scene? A. When I got 
to the scene the body had been taken away. I observed blood in the street 
and the streetcar there with the operator. And that's about what I found. 

Q. All right, sir. With respect to the operator . he identify 
himself to you? A. Yes, he did. 

Q. What was his name? A. He identified himself as Jimmy 
Vance Lane. 

Q. At the time he identified himself to you how was he dressed ? 
A. In an operator's uniform, a streetcar operator's uniform. 

Q. Was there anybody else with him wearing the uniform of D.C. 
Transit Company? A. There was an Inspector Goldsborough on the scene. 

Q. When you got there had the streetcar been moved? A. No, 

it hadn't. 

Q. So, it was standing where it had been. Is that correct? 

A. That's right. 


16 
MR. ROBERSON: If it please the Court, I don't know how this man 
could know that. He is not allowed to testify to hearsay. 
BY MR. BINDEMAN: 
Q. The streetcar was at a position at that point; is that correct? 
A. The streetcar was still there. Yes, sir. 
Q. And how ‘about the body of Mr. Wabisky? Had that been removed? 


A. The body had been removed. 
* * * * 


Q. First of all, will you tell His Honor and the Jury about how large 
the blood spot was. A. It was a fairly good size blood spot. It was the 


size of a salad dish -- 
* * * * 


Q. And what was the condition of the blood? A. It was still fresh. 

Es * * * 

Q. Was it dry or wet? A, It was wet. 

Q. Was it thick or thin? A. Thick. Very thick. 

Q. Did you located or did you make any measurements as to where 
the blood spot was? A. I believe I am sure I did. I measured it 34 feet 


east of the east curb of 13 1/2 Street. 
* * 


* 
Q. Will you take this ruler, Officer, and show us where the body was 


with respect to the west crosswalk line? A. I measured the blood spot 
to be 34 feet from this point here. (Indicating.) This west crosswalk is 20 
feet wide. I put the body 14 feet from this crosswalk line. 

Q Did you measure bow far south of oe south track ie blood was? 


THE WITNESS: I measured two feet and 9 inches from south rail to 
the stanchion on the north safety zone line. Two feet and 9 inches from the 
south rail to this stanchion that's in the safety zone, right on this safety 


zone line. 
* * * * 


BY MR. BINDEMAN: 
Q. Officer, I show you what has been admitted in evidence as Plain- 
tiffts No. 8 (handing). 
I call your attention to what purports to be a stripe pole. Is that the 


stanchion you were talking about? A, Yes, sir. 
* * * * 


MR. ROBERSON: Your Honor, there is one thing that ought to 
be clarified I think, at the outset. The officer testified he measured 
2 feet and 9 inches from the south rail to that stanchion, whereas the 
scale drawing up here shows it is 3 feet. 

I would like to clarify that before we start going over something 
else. 
THE COURT: If it needs clarification you may examine the 
witness as to any discrepancy in the two measurements. 

* * * * 
BY MR. BINDEMAN: 

Q. Now, with reference to where the streetcar - was standing, did 
you measure how far the rear of the streetcar was from the east cross- 
walk? A. I measured 53 feet to the front of the streetcar from the east 
line of the east crosswalk. 

Q. How about the rear? A. And 11 feet from - -- east of the east 
crosswalk line to the rear of the streetcar. 

ok * * * ! * 

Q. Officer, did you have occasion to examine the area around 

that stanchion you told us about for any scuff marks 7 ? A. Yes. 
In fact, that's where I got mixed up in my last answer. ' The reason I -- 
the way I determined that the body had traveled a distance after being 
struck was the fact there was a scuff mark in the street. 

Q. Where did you find that scuff mark? A. The scuff mark was 
located six inches out of that safety box; six inches north of it. 


Q. I want to ask you about that specifically. I show you Plaintiff's 
No. 8, and show you the stanchion. With respect to that stanchion where 
did you find the scuff mark? A. Six inches north of that stanchion and 


12 feet from this crosswalk line. In other words, the scuff mark was 
12 feet in this way east of this west crosswalk line and six inches north 


of this safety box. (Indicating on photo.) 
* x* * 
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Q. Then, the six inches which you were talking about was be- 
tween the north line of the box and the street car track? Is that correct? 
A. That's right. 

Q. Did you also examine the side of the street car? A. Yes, 


we did. 

Q. Did you find anything unusual on the side of the streetcar 
toward the front? A. We located a piece or particle of straw hat that 
the deceased had been wearing, on the streetcar. 

Q. Did you later examine the decedent's straw hat? A. Yes, it 
was there. 

Q. Did you find anything out of the straw hat? A. The hat was 
torn up. There was particles of it missing. The hat had been cut like 
somebody cut it with a knife. 

Q. On what part of the hat did you find this piece missing ? 

A. It was in the forehead area. 

Q. Is that what you call the crown? A. Yes. It wasn't the bill. 
It was above the bill. 

* * a * * 

Q. Where was it with respect to the middle? A. On the hat in 
the center of the hat. 

Q. Would you tell us with respect to the piece of straw that you 
say you found on the street car, where was it from the streetcar with 
relation to the ground? How high from the ground? A. I measured it 
5 foot 8 inches from the ground to that spot on the streetcar. 

Q. How far was it from the front of the streetcar? A. It meas- 
ured 7 foot and 3 inches from the front of the streetcar. 

* * * * * 

Q. Did you locate the point of impact on the streetcar? A. Yes, 
we did. The point of impact was located at the rear of the front doors 
where the body of the streetcar takes up. In other words, it would be 
like the corner right here. Like this corner right here. (Indicating.) 
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Behind the front doors is a metal corner here. The streetcar tapers 


off in the front. After you get past the front door the streetcar goes 
in. This metal corner, here, (demonstrating) behind the front 
door is what caught him. 3 

Q. Now, Officer Mason, I show you what has heretofore been 
identified as Plaintiff's No. 13, showing a streetcar, showing at the back 
of the door a certain post. 

Would you tell us whether or not this was the iron railing which 
you were talking about? A. You mean the portion of the streetcar ? 

Q. Yes, sir, A. From what I see in the picture there, that is 
what Iam trying to point out. This corner right here, this edge. 
(Pointing on photograph.) | 

* * cs x * 

Q. Officer Mason, I think you testified that you got to the scene 
of the accident at 12:05. Is that correct? A. That's correct. 

Q. When you had your -- as I understand it you had a conversa- 
tion with the driver and you made certain measurements. 

* * * * * 

Q. When you talked to him in what condition was he? A. What 
do you mean by -- I didn't understand the question. 

Q. How did he appear to be ? Was he excited or upset? 

A. Well, he seemed to be -- no drinking; nothing like that involved in 
it. He seemed to be very upset about the fact he had hurt somebody. 

Q. And when you talked to the driver was the Inspector you 
told us about, was he there? A. AsI recall, he was on the scene at 
the time. 

Q. Did he identify himself? A. Yes, sir. He xe me his 
name: Goldsborough. 

Q. Did you ask the operator what happened? : 
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MR. ROBERSON: May we approach the bench, Your Honor? 
THE COURT: Yes. 
(AT THE BENCH:) 

MR. ROBERSON: Mr. Bindeman has the operator under subpoena 
outside. If he wants to develop that he can develop it through him, and 
not some other third person. 

THE COURT: What is your point on this ? 

MR. BINDEMAN: He is an employee and is acting in the course of 


his employment. 
THE COURT: I don't see the point of that, Mr. Roberson. I think 
he has the right to examine this witness with respect to any statement the 


driver may have made. 

MR. ROBERSON: My position is based on hearsay. If Mr. Bindeman 
wants to develop what the motorman had to say about it let him put him on 
the witness stand. 

A19 THE COURT: It is a declaration against interest. 

MR. ROBERSON: This motorman isn't a party to this litigation. 

THE COURT: No, but he occupies a relationship with his superior. 

MR. ROBERSON: I had this point with Judge Keech when I was try- 
ing the case of Albaugh versus the Pennsylvania Railroad. I put the engi- 
neer who was driving the locomotive on the stand and tried to interrogate 
him under leading questions and Judge Keech did not permit it. That was 
also the ruling of Judge McGuire in the case against the Peruvian Airline. 

I had to treat him as my own witness. I wasn't permitted to lead 
him or treat him as a hostile witness. 

They have this man sitting in the witness room. There is no reason 
to resort to hearsay. There is no necessity for it here. The man is in 
the witness room. If he wants to know what the operator knows all he has 
to do is ask him. He can't do it indirectly. 

THE COURT: I am not aware of any such ruling as that. I think if 
this man represented to the Court that this witness, if interrogated, 
would testify to a statement by the motorman, which counsel for the 
plaintiff justifies on the ground it is a declaration against interest on the 
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part of the driver — it is stipulated he occupied the position of employee 
A20 of the defendant — 

MR. ROBERSON: Your Honor, that doesn't make it admissible in 
evidence. 

In the case of Meridia versus O'Brien, 199 U.S., there was a case 
where a railroad engineer attempted to show what he said fifteen minutes 
after an accident as to how fast he was going, and that was ruled out on 
the ground he was the railroad engineer, and not to go ‘around later on 
making statements how fast he was going. We don't know if this is 
against interest. The way to find out is to ask him. 

THE COURT: On the theory that counsel is a reputable member of 
the Bar and officer of the Court, and that he makes the representation 
what the authority is he cites, it seems to be an authority which would 
preclude the testimony, and the Court would feel it should be persuaded 
to sustain the objection to this. 

MR. BINDEMAN: If the Court please, this is — . 

THE COURT: I am basing it on the representation made by counsel. 

MR. BINDEMAN: I certainly haven't seen that case. 

THE COURT: I haven't either, but I am basing it on the representa- 
tion made by a reputable member of this Bar and I don't think he would 
risk his standing in Court to misrepresent what it stands for. 

A21 MR. BINDEMAN: I wouldn't either, but he has been wrong in the 
past and he may be wrong again. 

THE COURT: It isn’t a question of being wrong. \ (naaseaatnn law 
clerk:) Get the book. 

MR. ROBERSON: 199 U.S. Meridian & Vicksburg. 

MR. BINDEMAN: This is an agent of the defendant. It is admitted 
he is an agent. It is an admission against interest and it seems to me 
there is no question about the fact it is admissible. Just because counsel 
cites a case I have never seen — it may be on a different point. I urge 
as strongly as I can you should adhere to your first ruling because it is 
correct. This driver is an agent of the defendant. It is an admission 


against interest. This is an exception to the hearsay rule. 


22 


MR. ROBERSON: Let's look at the case. 

THE COURT: He is finding the case. I will look at it. 

MR. BINDEMAN: As a matter of fact, it seems to me that that 
KLM case could be on point. In that case on page 12 of the opinion — 

THE COURT: Let me see it rather than you talking about it. 

MR. BINDEMAN: (Handing.) It starts on page 12 and relates to 
the radio operator's statements which were made sometime subsequent 
to the accident, rather than as here fifteen minutes after it. 

A22 THE COURT: (After a pause.) This was on the basis it was not 
part of the res gestae. 

MR. BINDEMAN: Ten or fifteen minutes. As a matter of fact, I 
was going to urge that as a further ground. 

THE COURT: I don't have too much difficulty ruling on that. Iam 
not going to limit it to a minute or two. If within the aura of the accident 
I would admit it as part of the res gestae. 

MR. BINDEMAN: This policeman testified the operator was upset 
and it comes under the doctrine of spontaneous utterances. There is also 
a case on that we have. There are many grounds for this. 

THE COURT: This case in the Supreme Court is a case where he 
made a statement to his employer. I think I ruled in support of the 
Traction Company in that instance but this isn't that type case. 

MR. ROBERSON: No. The Supreme Court case is a case like this: 
Where he made a statement to an outsider. Somebody is supposed to have 
heard him say how fast he was going. The law is: If you want to find out 
what the engineer says about how fast he was going you put him on the 
stand and ask him. 

THE COURT: That is a perfectly proper rule but it doesn't militate 
against the other rule. Statements made against interest may be developed 

A23 by persons who heard the statement. If this is that type situation I 


would be very much inclined to think it is admissible. 


MR. ROBERSON: Statements against interest only apply to parties 
and not witnesses. 
THE COURT: This man is more than a witness. He is a participant 
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in the matter. He is the only representative of the defendant company 


who can possibly say anything imputable to the company. 

MR. ROBERSON: So was the railroad engineer in the Supreme 
Court case. | 

THE COURT: I haven't seen that case. 

MR. ROBERSON: I don't think we ought to argue it until it gets 
here. 

THE COURT: What is the citation? 

MR. ROBERSON: My recollection is 199 U.S. But the caption was 
Vicksburg and Meridian v. O'Brien. I don't know which came first. 

THE COURT: Look in the index. We would waste time if we took 
the recess at this time because we are going to adjourn as soon as the 
testimony of this witness is finished. 

MR. BINDEMAN: I do want to say there are three reasons — 

THE COURT: We may be spending a lot of time on something that 

if developed — it is a question of whether this is, as represented 
by counsel, an admission against interest. I don't know what he would 
testify to. : 

MR. BINDEMAN: While waiting for the red Light he saw the pedes- 
trian walking in the area toward the safety zone. This is what the Officer 
testified to at the Inquest. The pedestrian was to the east of the light. 
The driver, figuring that the man. had stopped, proceeded _- 

THE COURT: He what? | 

MR. BINDEMAN: Figured the pedestrian had stopped and proceeded. 
He said the man looked east, away from the streetcar. He said the man 
kept on looking east even though he rang his bell. He says as he rang the 
bell he did not get the pedestrian's attention. He said he kept the pedes- 
trian in his vision from the time he started up until the streetcar went 
by him. As the streetcar went by him he looked out the side door. He 
saw the man turn back. He couldn't say he stopped. All he saw was the 
man — He saw him turn back. The front of the street car passed him and 
then he heard a bump and stopped the streetcar. ! 
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MR. ROBERSON: I think that is what the man will testify to if he 
takes the stand. I don’t want it to come in second-hand. I want the man 
to say what he saw. There is too much danger when you go through 
somebody else having a different shading of meaning. This is not a party 
to the action. 

THE COURT: He is still looking. 

MR. ROBERSON: Let's take a recess. 

MR. BINDEMAN: It seems to me we don't have to do that. As 
Your Honor indicated, this is part of the res gestae. 

THE COURT: All right. I can't quite follow you on your position 
but I point out that a statement which counsel for the plaintiff has read 
coincides — 

MR. ROBERSON: There are shadings in it that are not correct. 

(The Law Clerk handed a book to the Court.) 

MR. ROBERSON: It is a Supreme Court case that as far as I know 
has never been overruled. 

THE COURT: All right. 

Well, I don't know. This is based on the claim it is not part of the 
res gestae. 

MR. ROBERSON: It was fifteen or twenty minutes after the acci- 
dent. Isn't that correct, sir? 

THE COURT: Well, that is a matter of individual determination. 

I personally don't see that there is any prejudice to the defendant. 
It coincides substantially identically with the statement of the defendant 


and his counsel in his opening statement and it is practically an admitted 


part of the situation. 

A26 MR. ROBERSON: Your Honor, it is very prejudicial for this 
reason. It is a second-hand narrative and you cannot get the accurate 
statement — 

THE COURT: Whether first-hand or second-hand, if it is as repre- 
sented by counsel it would be immaterial whether it is first or second- 
hand if it corroborates and coincides specifically with the statement of 
counsel for the defendant. 
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MR. ROBERSON: It is not that close. My point is you cannot ad- 
mit any second-hand narrative unless necessary and the man is sitting 
out there. That is fundamental. : 

THE COURT: It is not as fundamental as counsel represents. It 


is broper in order that the jury get both sides of ‘the situation. I don't 
see that there is any different between the opening statement by counsel 
and the testimony on the stand of the agent to which objection is being 
made. 

MR. ROBERSON: May I suggest this to avoid possible error, be- 
cause I think I am right on the law. He could call the operator and ask 
him what happened. If he distinguishes from what counsel said he thinks 
he said he could call him and impeach him but I don’t think he can start 
out by bringing it in through somebody else when he is sitting out there 
under subpoena. 

MR. BINDEMAN: I think I can handle this case as: plaintiff chooses 
and I think counsel is being unfair. How I proceed with witnesses is my 

A27 business. 

MR. ROBERSON: I am trying to avoid possible error. 

THE COURT: I don't think he is being unfair. I think he is stating 
a position he feels justified in stating. I don't think you meant that 
insidiously. : 

MR. BINDEMAN: No, sir. I didn't. I have the highest regard for 
Mr. Roberson. 

THE COURT: Nevertheless, the Court is going to allow this testi- 
mony to be introduced. 

(IN OPEN COURT:) 

MR. BINDEMAN: (Addressing the reporter:) Would you find that 
question, sir, and read it. 

20 (Thereupon, the reporter read the last question 
propounded to the witness as follows: 
"Question: Did you ask the operator what 
happened?'') 
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Q. Answer that, sir. A. Yes, I did. 
Q. And what did he tell you happened? A. The operator told 
me he was waiting for a red light at 13 1/2 and Pennsylvania Avenue. 
MR. ROBERSON: Slow down, please, Officer 
A. Waiting for a red light at 13 1/2 and Pennsylvania Avenue. And he 
said the light changed green for him and he noticed the pedestrian 
coming north across the street. And he started off ata normal 


rate of speed and I think he told me 10 to 12 miles an hour. 
* * * * * 


A. He started off at a normal rate of speed. He told me he was going, 
he started off, and he was going 10 to 12 miles an hour, and that the 


pedestrian stopped. 

Then he said the pedestrian was looking toward the Capitol, which 
would be east. And he rang his bell several times to attract the atten- 
tion of this pedestrian. But as he approached and passed him he said 
he was still facing east and as the streetcar went by him he said he 
checked out the side of the streetcar -- any time he goes by a loading 
zone or a safety zone to observe the people through the front doors, 
through the glass. And as he did, he noticed the man turn. 

Then he felt, I think he felt, as I recall, a bump, and somebody 
hollered and he stopped the streetcar as soon as he could. He said that-- 

Q. Somebody hollered and then what? He stopped, you say ? 

A. That's right. He stopped the streetcar as soon as he could. 

Q. Now, what, if anything, did he say as to the speed he was 
going when he heard this bump? A. He said he was still doing the same 
speed of 10 to 12 miles an hour. 

Q. What, if anything, did he say as to whether or not he kept 


the pedestrian in his view after he started up from the green light? 
* * * * * 
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THE WITNESS: I -- this case was to me unusual because of the 
fact that I couldn't understand why the man stood there and let the street- 
car hit him. And that's -- the operator explained to me why the man 
got caught. In my opinion -- in other words, my investigation as to why 
the man -- 

MR. ROBERSON: May it please the Court, may this go out ? 
The Officer's opinion doesn't make any difference. 3 

THE COURT: No. Just answer the factual questions and don't 
resort to any statement of your opinion. 

THE WITNESS: Yes, sir, Your Honor. 

BY MR. BINDEMAN: 

Q. When the operator started off where did he tell you the 
pedestrian was standing with respect to the safety box? A. He told me 

he was slightly -- in fact, I don’t recall exactly where he said 
he was standing with regard to the safety box. He said he had stopped. 

Q. The operator said the pedestrian had stopped? Is that right? 
A. That's right. 

Q. What, if anything, did the operator say about his ringing 
bells? A. He did say he rang the bell several times to attract the 
attention of the pedestrian. | 

* * * a * 

Q. After he rang the bells to attract attention what happened ? 
A. He said that he proceeded at the same rate of speed and as he rang 
the bells he said the man still was looking to the east, away from him; 
and as he passed him he said he looked out the right side of the street- 
car through the front doors and said he noticed the man turn. When he 

turned he said that -- he said the man turned and he said -- 
I don't know whether he realized he hit the man then, or I believe he 


felt the bump, and somebody hollered when the man fell down. 

Q. Did he say in what direction the man turned? A. The man 
turned back to the west. In other words, in the opposite direction; looking 
back in the opposite direction. 
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Q. The man turned back to the west when the streetcar passed 
him? Is that correct? A. The front part of the streetcar had already 
passed him. He saw him turning as he was going past him. 

MR. BINDEMAN: You may inquire. 

CROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Officer Mason, I don't want to be hard on you on a matter of 
three inches, but will you come down here and make a measurement for 
me? 

(The witness went to the board.) 
That stanchion you spoke of was in the painted white line of the 


safety zone. Would you measure for me on this scale, it is one inch to 


ten feet, the distance between the north line of the safety zone and the 
south rail of the car tracks? A. I'm not going to be able to do it. 'l 
tell you that right now. 

Q. Idon't understand. A. I am not going to be able to measure 
it for you on that. 

Q. Why is that? A. Because I don't know how to use the scale. 

MR. ROBERSON: Can we stipulate it shows three feet on that 
scale drawing ? 

MR. BINDEMAN: Yes. 

* * 
BY MR. ROBERSON: 

Q. Officer Mason, we had this drawing drawn and it is stipulated 
by counsel that it accurately reflects the situation and that measures 
three feet from the south rail, the southern most rail, and the north line 
of this safety zone. 

I believe you testified that according to your measurements that 
was 2 feet 9 inches. 

Would you dispute the accuracy of the drawing? A. No, indeed. 
I'll tell you why. Because I can't say what point of the rail you used or 
what point I used or what point of the line I used or what point of the 
line you used. 
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Q. Isee. So, you wouldn't dispute the scale drawing ? A. No. 
* * * * * 

Q. And this traffic light signal was where, with respect to this -- 
protected by those stanchions? A. The location of the pedestrian was 
to the east of those stanchions and traffic light. : 

Q. Isee. Then, he was toward the Capitol from the stanchions 
and the traffic light? A. That's right. 

Q. And you placed the location of the Deusen where you found 
the scuff marks? A. That's correct. 

Q. Of course, the pedestrian was gone when you et there? 

A. That's right. 

Q. And you are merely saying that the place where you found 

the mark on the street was six inches north of this safety zone and 
some eight feet from the east edge of that safety zone; © that right? 
A. That's correct. | 

Q. You, of course, don't know whether he was standing in the 
safety zone or whether he was standing out of it at the time he was struck, 
do you? You don't have any personal knowledge about that? A. No. 

I can only tell you the mark was out of the box. 
* bd * * * 

Q. Did you take any other measurements there at the scene of 
the accident? For instance, can you tell us how wide Pennsylvania 


Avenue is? A. We measured the width of it as 108 = Now, I 


wouldn't ~- that’s -- 

Q. Approximate? A. Approximate 108 feet, I oui say. 

Q. Where this accident occurred would a pedestrian have been 
able to control his movements by WALK and DONT WALK signs ? 
A. In the direction he was traveling ? | 

Q. Yes. A. Yes. 
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@. Are you familiar with where those WALK and DONT WALK 
signs are for northbound pedestrians through that crosswalk? A. I know 


roughly; they are very visible right across the street. 

Q. There is one in the middle where this man stopped? A. Yes, 
sir. There is one on that middle pole. 

Q. And you can see the side of that DONT WALK sign in Plain- 
tiffts Exhibit No. 8; is that correct? A. That's right. 

* * * * * 

Q. Iamvery sorry. When that light -- when the traffic signal 
at that intersection turns green for motor vehicle traffic and streetcar 
traffic to go eastbound down toward the Capitol, what does that DONT 
WALK sign show? A. It shows DONT WALK. 

Q. DONT WALK. A. That's right. 

Q. And is that also true of the traffic, the DONT WALK sign 
on the far side, that is, the north side of Pennsylvania Avenue? A. That's 
correct. 

Q. They would both be DONT WALK? A. Yes, sir. 

* * * * * 

Q. Are you familiar enough with it to know it is a relatively 
short WALK sign? A. I know in my own opinion -- in other words, from 
looking at it and the way they operate, I wouldn't say you can cross 
Pennsylvania Avenue in one effort. 

* bd * * * 

Q. Do you know -- if the body was moved you don't know where 
the body would lay immediately after the accident, do you? A. No, I 
can only assume he was only bleeding from his head and the blood was 
where I had the blood mark. 

Q. Isee. You could tell where the blood was but you don't know 


where his feet were? A. No, I couldn't swear to that. 
* * * * x* 


Washington, D.C. 
Tuesday, January 9, 1962 


* * * * 
CROSS EXAMINATION 
BY MR. ROBERSON: 

AL ow % * * * 

You testified yesterday that the operator told you that this man 
walking across Pennsylvania Avenue stopped. Officer, where did he 
tell you that the man had stopped? A. He said that he eee by the 
pole, the safety box. 

* * 
BY MR. ROBERSON: 

Q. Did he tell you that he stopped within the safety box ? 

A. I wouldn't be able to say definitely he was in, in or out of it. 


Q. Is your recollection a little vague about that asec of it now? 
A. Yes, it is. | 
Q. You do remember testifying at the coroner's: anquest on June 


29, 1959, just four days after the accident? A. Yes, sir. It was very 
fresh in my mind then. ! 

Q. At that time, what the operator had told you would have been 
quite fresh? A. Yes, indeed. : 

Q. Let me refresh your recollection by asking you if these 
questions weren't asked you and didn't you answer this way, at page 16 
of the coroner's inquest, four days after the accident: : 

Question: So, can we say, Officer, that the conductor, 
while he was traveling a distance of 30 feet, saw this pedestrian 
who was then walking from the south side of the Pennsylvania 
Avenue toward the safety island, is that right? | 

Answer: No. He was still waiting at the red light. He was 
still waiting after the pedestrian got into the safety island before 
he left to proceed cross Thirteenth-and-a-Half Street. 

Does that refresh your recollection that he did el you that he 
got into the safety island? A. Yes. 
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Q. Were these further questions asked you on that same page ? 
Question: Did he state whether or not the pedestrian had 
completely stopped at that time ? 
Answer: Yes, he did. He said the pedestrian was standing 
in that safey box, looking to the east as he approached him and 


rang his bell. 
Now does that refresh your recollection that he did say that he 
was standing in this safety box? A. Yes. 
Q. When the street car came? A. Yes, sir. 
* * * * 
REDIRECT EXAMINATION 

BY MR. BINDEMAN: 

Q. Mr. Mason, at that same time did you not also testify -- as 
a matter of fact, on the same page, which Mr. Roberson didn't call your 
attention: 

Question: Did the conductor say whether or not he kept 
the pedestrian in his view all the time that he was going the 
distance of 30 feet, which would be from the west side of Thirteenth 
Street on his way east? 

Answer: He told me the pedestrian was on the east side 
of the traffic light pole as he came across Thirteenth-and-a- 
Half Street. The pedestrian was behind the pole but he was not 
completely concealed. 

* * * * * 

Q. (Reading) Did he say whether or not the pedestrian looked in 
the direction of the street car before the street car reached the 
pedestrian ? 

Answer: He said he did not look in his direction until he 


saw him through the side door. 
Ed * * 
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LUCIEN NOLIN 
was called as a witness by the plaintiff and, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * 5k 

Q. Mr. Nolin, on June 26, 1959, did you witness an accident 
between a street car and a pedestrian that happened on Pennsylvania 
Avenue near Thirteenth-and-a-Half Street? A. Yes, I did. 

Q. And where were you at the time? A. You mean at the time 
of the accident ? 

Q. Yes, sir. A. I was in the street car. 

* * * * * 

Q. Where were you seated on the street car? A. On the second 
seat on the right. : 

Q. And is that the side where the doors are located ? A. That is 
right. 

* * * * * 

Q. Where was the man standing when you first saw him ? 
A. I would say about halfway from the safety zone and the track. 

Q. Now, when you saw the man halfway between the safety zone 
and the track -- 

MR. ROBERSON: Just a minute. He didn't say "between." He 
said "from." I object to quoting the witness and quoting him incorrectly. 

BY MR. BINDEMAN: 

Q. When you saw the man halfway from the safety zone and the 
track, where was the street car? A. Iam quite sure it ae Thirteen, 
it was Thirteen-and-a-Half, I think. 

Q. Was the street car stopped, or was it proceeding? A. You 


mean when ? 
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Q. When you saw the man standing where you have told us he 
was. Iam trying to find out where was the streetcar at that time. 
A. Well, I think it is Thirteen-and-a-Half. 

Q. Was the streetcar standing still or was it moving? A. It was 
waiting for a light. 

Q. Isee. Did there come a time that the light changed from red 
to green? A. That is right. 

Q. And did the streetcar start off? A. That is right. 

Q. Now, as the streetcar started off, did the man move? A. No. 

* * * * * 

Q. What, if anything, did this man do as the streetcar got closer 
to him? A. Nothing. 

Q. Now what happened as the streetcar passed him? A. Well, 
I heard a thud like, and I saw this man went by the door and on the side 
of the car. 

* * * * * 

Q. Do you know what part of the streetcar hit the man ? A. Well, 
as I was second seat, I saw this object, which was this man I suppose, 
that hit the front of the door, close to the front. Very, very close. 

Q. And then what happened? A. Well, I turned around, I could 
see this man going by me, and the streetcar stopped. And the man was 
on the ground, about the length of the streetcar past. 

a * * * 
CROSS EXAMINATION 
BY MR. ROBERSON: 
Q. When did this accident you claim to have seen take place? 


A. Well, sir, Iam quite sure it was -- let's see, Thirteenth Street. 
Stopped at the light. 

MR. BINDEMAN: No. I think -- 

MR. ROBERSON: Let me ask the question. 
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BY MR. ROBERSON: 

Q. When did it take place? A. You mean the date? 

Q. Yes. A. Ireally don't remember, sir. 

Q. What year was it? A. Well, Iam quite sure it was '59. 

Q: What month was it? A. I think it was in the month of May, 
because I can remember someone had hit my car in April, and that 
happened just one month after. 

Q. So you fix the time of this accident, you say you saw, in May 
of 1959? 

MR. BINDEMAN: No. I object to that, Your Honor. He did no 
such thing. He says he thinks it was in the month of May. 

THE WITNESS: I didn't say I was sure about it. 

BY MR. ROBERSON: 

Q. Allright. You say you think it was? A. That is right. 

Q. Where do you think you caught the streetcar that you say was 
involved in this accident? A. Where do I think the streetcar was? 

Q. No. Where did you get on the streetcar? A. Fourteenth 
Street, sir. 

Q. You remember testifying under oath about this accident on 
a deposition in February of 1961? A. I remember when I went up there, 
yes. 

Q. At that time, you testified you got on this streetcar at Twenty- 
First and Pennsylvania Avenue, and then you changed that and said you 
got on it at Fifteenth and Pennsylvania Avenue, didn't you? A. Well, 

I used to go -- 


Q. Did you say that under oath, or not? 
* a * * * 


Q. My question to you is: Did you not testify on your deposition 


that you got on this streetcar at Twenty-First and Pennsylvania Avenue; 
that you thought you got on there? Didn't you testify that way? A. I did, 


sir, the first time, but it was wrong. 
* * * 
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44 @. Were these questions asked you, at page 18 and 19 of the 


deposition, and did you answer this way: 
Question: Where had you boarded that streetcar sir ? 
Answer: I boarded that streetcar -- I had gone to a Doctor 
Wein, I think it is, and I was coming back. I think that is what 
they call Pennsylvania Avenue. I think it is Twenty-First and 


Pennsylvania. 

And that is car 30, if lam right. And it goes as far as 
Barney Circle. 
Were those questions asked you and did you answer that way ? 

A. Yes; that is what I said. 

Q. Now, were you asked further: At the same page. 

Question: Yes, but now as I understand it, you boarded the 
streetcar at Twenty-First and Pennsylvania? 

Answer: That is right. 

Question: And where did the streetcar go? What route 
did it take from that point where you boarded it up to where the 
accident happened ? 

Answer: Exactly straight into Pennsylvania Avenue, from 
one end to the other. 

Question: It stayed right on Pennsylvania Avenue ? 

Answer: That is right, sir. 

Question: Do you know where the Treasury Building is? 

Answer: Yes, I do. 

Question: Did it turn the corner at the Treasury Building ? 

Answer: It turned there, yes, sir. I think they make another 
turn on Fifteenth Street and from Fifteenth Street it goes to 
Pennsylvania, that is straight through up to Seventh Street. 

Question: From the time you got on this streetcar at 
Twenty-First and Pennsylvania did you have to make any transfers 
before the accident happened ? 

Answer: No, sir. 


Now, were those questions asked and did you answer that way ? 
* * * * * 
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Q. Do you have clearly in mind the questions and the answers 
that I have just read, Mr. Nolin? A. Well, let me tell you -- 

Q. Do you have them clearly in mind? Just answer that. Were 
they asked you? A. Yes. They were asked me, yes. : 

Q. And you answered that way, didn't you? A. Idid. 

Q. Now, Mr. Nolin, calling your attention to page 23 of that 
deposition, did you change your story to say that you got on the streetcar 
at Fifteenth Street and Pennsylvania instead of Dwenty Rirst and 
Pennsylvania ? 

MR. BINDEMAN: I object to that, because the Court has told 
Mr. Roberson that he should read the questions and not refer to it and 
summarize it. | 

MR. ROBERSON: Does Your Honor want me to mead all that ? 
All right. 

THE COURT: All right. Proceed. 


* * * 


BY MR. ROBERSON: 
* * * * * 


Question: Had you been to the Treasury Department 


Building that day or near it? 

Answer: Passed by it, yes. 

Question: You didn't board the car there at the United 
States Treasury Building at Fifteenth and Pennsylvania Avenue, 
did you? : 

Answer: No. Let me see now, what day was that ? 

Question: When the accident happened ? 

Answer: Yes, what day of the week was it? 

Question: 6-26 of 1959. I will try to tell you. 

Answer: Iam trying to figure something out, but I had 
probably gone for the payroll if it was on a Breer That would 
be on Fifteenth Street if I did. 


50 _ 
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Question: It was a Friday. 

Answer: Well, that is it, yes. 

Question: Were you at the Treasury Department? 
Answer: I took the car up there. I said Doctor Wein's 


a little while ago, put you see this company I work for, I handle 


the payroll for them; so, they are on K and Fifteenth, and I had 
gone for the payroll and I walked two blocks down and instead of 
Twenty-First Street I took the streetcar at Fifteenth Street that 
day. 
Question: All right, sir. 
Answer: That is probably why I had taken it up there on 
Fifteenth Street. 
Now, were those questions asked you and did you answer that way ? 
A. I did. 
Q. Now, since that deposition was taken, has Mr. Bindeman here 
told you that the streetcar involved in this accident did not pass 
down past Twenty-First Street or past Fifteenth? A. No, sir. 
Q. And that it instead came down Fourteenth Street? A. No, sir. 
Q. Why is it that you said back there under oath, in February of 
1961, that you got on at Twenty-First or at Fifteenth and now you say 
today you got on at Fourteenth Street? Why do you make that change ? 
A. You see, I had to travel both ways. I had to go to that doctor on 
Twenty-First Street. Then I had to come back to the payroll on Friday, 
and then I take either one, but I couldn't remember at the time which one 
it was, Fifteenth or Fourteenth. That you should understand. I probably 
have made a mistake telling Fifteenth. But it must have been Fourteenth. 
Q. My question to you is: Why have you changed your testimony ? 
Has somebody told you that the streetcar involved in the accident was not 
a number 30 car but a number 54? 
* * * * * 
Q. Why have you changed? A. Well, I have changed -- You 
mean on my testimony? 
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Q. As to where you boarded the streetcar. Why have you changed 
it from Fifteenth or Twenty-First Street over to Fourteenth Street? 
A. Fifty-four, sir, goes on Fourteenth. And I was on 54, not 30. 

Q. But you said on your deposition you were on a 30 car? 
A. AsI said before, I just came from a doctor. I didn't feel too good. 
I had to do a lot of things. And a month before that accident happened, 
a man got killed in the back of my car, and I was very nervous. So, you 
see, all these things account for some little mix-up sometimes. 

Q. In other words, you are a little mixed up? A. Well, I mean, 
as far as taking the streetcar, I know they go all one way. Because I 
usually go Maryland instead of D.C., you see. | 

Q. My only question to you, Mr. Nolin, is why did you change 
between the time of your deposition and the time of this trial? Did 
somebody tell you? A. No one, sir. 

Q. That the streetcar involved didn't come along the route you 
described? A. No one,sir. 

Q. You are a little bit confused on some of the details of this 
accident that happened two and half years ago, aren't you? A. Well - 

Q. Sir? A. I would say it is enough to, when you see two people 
getting killed, it is something, yes. | 

Q. It shakes you up, doesn't it? A. Yes, sir. 

Q. To answer my question, you are not completely clear about 
all of the details of the accident, are you? A. Well, I would say yes. 

Q. You certainly were clearer about the events of the accident 
on the very day of the accident than you were later on, weren't you? 
A. Yes. 

Q. Don't you remember, Mr. Nolin, that a Mr. Hobbs, from the 
Transit Company, came out to see you on the very afternoon of the acci- 
dent? You were working for this same construction company. He came 


out to see you about five o'clock in the afternoon and talked to you about 
it; isn't that right? A. Yes. 
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Q. And he asked you how it happened, didn't he? A. Yes. They 
talked to me. 

Q. And he filled out a questionnaire form and you read it over 
and signed it; isn't that right, sir? A. Well, yes, I think I remember 
signing something. 

* ‘oe * * * 

Q. Mr. Nolin, I show you a document bearing the identification 
Defendant's Exhibit 1 for identification, and ask you if that is your sign- 
ature at the end. A. Yes, sir. 

Q. And right above it, is that your handwriting? The sentence 
immediately above your signature? "I have read both sides of this 
paper and it is correct" ? A. That is right. 

Q. And that is dated June 26, 1959, in your own handwriting ? 
A. That is my handwriting. 

Q. Mr. Nolin, isn't it a fact that you told Mr. Hobbs, that very 
afternoon, that you did not see this man, the pedestrian, until after you 


heard the thump, and looked out and saw him flying through the air? 
Isn't that what you told Mr. Hobbs the very afternoon of the accident? 
A. Well, this -- 

Q. Isn't that what you told him? A. I probably have told him 
that, yes. I signed it, too. 

Q. Would you like to read this over to refresh your recollection? 
Read the whole thing over to yourself, front and back, so it will refresh 


you about this accident. A. Yes, sir. 

Q. Does'that refresh your recollection, Mr. Nolin, that you did 
not actually see the man until after you had heard the thump? A. I said 
that there was some people on the safety zone. Yes, there was. 

Q. My question to you is simple: Does this refresh your re- 
collection that the man that was hit, you did not see him until after you 
heard the thump? A. Well, it is marked like that on that paper ? 

Q. Look. A. Yes. 
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Q. That does refresh your recollection that you did not see the 
man until after you heard the thump? : 
You have to answer out loud. A. Yes. 
* * * * 
REDIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * | * 
Q. Go ahead. A. That piece of paper was written down and 
they showed it to me and then I signed it. 
Q. Was it read to you? A. Yes. 
* * * * * 
Q. As the streetcar proceeded, did there come a time when you 
lost him from your view and did not see him? A. I did about the 
time that the front of the car kind of, you know, closed in everything, 
because there is a section of about two feet there that is all, you know, 
the shape of the car, the front of the streetcar. | 


Q. Are you saying that the front of the areetent ae your 


view? A. For until, the door, side of the door. 

Q. And you did not see the man at that time? A. Not at that 
time. : 

* * * * * 

Q. When Mr. Hobbs came to see you, did he have all these things 
filled in on the front sheet of the paper? A. I think he sat down and he 
filled this page here. : 

Q. Was that before he talked to you, the front page, or after he 
talked to you? A. I remember that he had told me that he was going to 
fill a paper and let me read it. 

MR. BINDEMAN: I see. 

You may inquire. 
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RECROSS EXAMINATION 
BY MR. ROBERSON: 

Q. And after talking to you he did fill out these forms, this form 
on the front and on the back, and let you read it, didn't he? A. That is 
right. 

Q. And you did read it? A. That is right. 

Q. Didn't you? A. That is right. 

Q. And you testified a few minutes ago that the only part of this 
paper in your handwriting is your signature. But I call your attention -- 
A. Thatis true. That is only my name. 

Q. But above that is written in that same handwriting "I have read 
both sides of this paper. It is correct." Signed Lucien Nolin, June 26, 
1959. All of that is in your handwriting, isn't it? 

What I have read is in your handwriting, isn't it? "I have read 
both sides of this paper. It is correct. Lucien Nolin. June 26, '59." 


A. This/ts not one of my letters, right here. 


Q. The first letter of the letter "I" is not yours? A. No, sir. 

Q. Is the balance of the sentence yours? A. The balance is. 

Q. In other words, leaving off the "I," says "Have read both sides 
of this paper. It is correct. Lucien Nolin, June 26, 1959." A. That is 
correct. Not this "L" 

Q. So you did read it over and it is correct in your opinion on the 
very day of this accident when Mr. Hobbs saw you? And among the other 
things that appeared on that paper at that time was: I did not see this man 
until after I heard the thump and looked out and looked out and saw him 
flying through the air. 

That is one of the things that was on there when you read it, 
wasn't it? A. When anything like that happens, it kind of shakes you up 
a little bit. You could make a mistake. 

Q. My question was: Was that on there at the time you signed it? 
A. Yes. 
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JOHN M. PHILLIPS 


* * * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * * 
Q. What is your occupation? A. Superintendent of street car 
maintenance. | 
Q. Employed by whom? A. D.C. Transit. 
* * * *x | * 
Q. * * * Now, Mr. Phillips, what are your duties as super- 
intendent of street car maintenance for the D. C. Transit System? 
* * * * * 
A. [The Witness] My duties are to see that the equipment is in 
good running condition. : 
Q. How long have you been so employed by the street car com- 
pany? A. Forty-three years. 
* * * * eae 
Q. Would you tell His Honor and the jury something about the 
brake system on this type street car, on this particular street car? What 
do you have to do to apply the brakes? A. You have to shove the pedal 
down. 


Q. Is that a foot pedal? A. It's a foot pedal, the ae as an auto- 
mobile. You have a foot pedal. 
Q. Is it pressed by the right foot or the left foot? 


* * * * ee: 


A. [The Witness] Right foot. 

Q. So it would be the same as an automobile and in the same 
position; is that correct? A. Yes, sir. 

Q. How many wheels are there on one of these type street cars? 
A. How many wheels? 

Q. Yes, sir. A. Four per track. Eight wheels. 

Q. Is there a brake on each one of the wheels? A. Yes. 
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Q. Now, how many brake systems are there on this type street 
car? A. You have a regenerative brake. 

* * * * * 

Q. Yes, sir. A. You have an air brake; track brake. 

Q. So that you have really three brake systems; is that right? 
A. That is right. 

Q. A dynamic brake, an air brake, and what else? A. Track 
brake. 

Q. Atrack brake. Is that track brake referred to also as an 
emergency brake? A. Yes. 

Q. Now, how does a driver get the dynamic brakes in operation? 
‘What does he have to do? A. Push the brake pedal down. The same as 
you would an automobile. 

Q. Is there any particular distance? In other words, if he should 
touch that brake pedal, will that put the dynamic brake into operation ? 
A. Yes. 

Q. How about the air brakes, when do they come into operation? 
A. They come in when your track brake fades out. 

ss * * * * 

Q. If I were a driver, how would I apply the air brake? A. By 
putting your foot on the brake pedal. 

Q. So that as the brake pedal depresses further, is that it? 

A. Right. 

Q. I would put the air brake in operation? A. That is right. 

Q. With respect to the third system, the track? A. That is 
when the pedal is in latched position. You shove it all the way to the 
floor. 

Q. So that if I depressed the pedal all the way, the track brake 
would come into operation; is that correct? A. That is correct. 

Q. So, as I understand it, if I touch the brake pedal, the dynamic 
brake comes into operation. If I go further, the air brake becomes 


operative, and if I go still further, the track brake goes into operation? 
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A. Inemergency position, or for emergency stop, you can get 
all three at one time. 

Q. So that if the pedal were depressed all the way at one time, 
all three brake systems would come into operation; is that correct? 

A. That is correct. | 

Q. What happens when the dynamic brake is applied? Is that 
operator through a resistor? A. Itis operated through a relay. 

Q. Througha relay? A. Yes. 

Q. Does that operate as a brake on each of the eight wheels? 
A. Yes. 

@. What about the air brake? What happens with that? A. The 
air brake comes in when your dynamic fades out. 

Q. Inother words, it is a support to the dynamic PES is that 
correct? A. Yes. 

Q. How about the emergency brake, or the track brake I think 
you referred to it, how does that become operative? I mean, what hap- 
pens when that becomes operative? A. When that comes down, you have 
air, dynamic and track brake. : 

* * * * *x 

Q@. Is there anything else that happens in addition to the brakes 
being applied to the wheels when your track brakes become operative? 
A. No. 


Is sand supposed to be dropped? A. Yes. Have sand. 
Sand is dropped where? A. On the rail. : 
. Does that act also as a stopping measure? A. It helps. 
Q. And how about bells? What happens with bells when the 
emergency brake is puton? A. You havea bell that ree when the 


emergency is on. 

Q. When you said track brakes, actually what happens? Does a 
brake drop on the rail? A. Yes. 

Q. So that when you depress the brake pedal all the way, asI 
understand it, sand is dropped on the rails, bells begin ringing, and 
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track brakes fall on the rail immediately in front of the wheels; is that 
correct? A. Yes; in between the wheels. 
70 Q. In between the wheels, yes, sir. 
* * * * me 

Q. * * * What is the stopping distance of this street car on 

full emergency brakes at twenty miles per hour? A. Fifty feet. 
* * * * * 

MR. BINDEMAN: And, asI understand it, Your Honor, we have 
stipulated that a street car would travel 15 feet at a speed of ten miles 
per hour. 

Is that correct, Mr. Roberson? 

MR. ROBERSON: The stipulation, Your Honor, was that the 
formula you use is roughly one and a half times whatever the speed is. 
At twenty miles an hour, you multiply that by one and a half, it gives 
you thirty. It would stop in roughly 30 feet -- I mean, it would travel 
roughly 30 feet in one second, exclusive of reaction time. 

MR. BINDEMAN: So that at ten miles per hour it would be 15 
feet. 

MR. ROBERSON: Roughly 15 feet, exclusive of reaction time. 

THE COURT: Very well. That stipulation may be taken by the 
jury as though testimony were given to that effect. 

* * * * 
CROSS-EXAMINATION 
BY MR. ROBERSON: 

Q. Mr. Phillips, why is it that you know what the stopping dis- 
tance would be at twenty miles per hour whereas you don't know what it 
would be at ten miles per hour? Why is it that you know the answer to 
one and don't know the answer to the other? A. Because we do all our 
testing at that way. 

Q. You mean your only testing is made at twenty miles an hour? 
A. Yes, sir. 


Q. At greater or lesser speeds there is no direct proportion, 
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so far as you know? A. So far asI know. 

Q. Now the 50-foot stopping distance at twenty miles per hour, is 

that after the brakes actually go into operation? After they begin 
to take effect? A. Yes. 3 

Q. In addition to that, is there a period of time, from the time 
the operator appreciates that he is going to make a stop, that the message 
goes from his eye to his brain, his brain to his foot and his foot to take 
his foot off the accelerator and move it over to the brake pedal and then 
push it down? Is that an additional period of time with respect to which 
the street car would be moving? A. I presume it would be. 

Q. In other words, from the time the operator desires to stop, 
it will take 50 feet plus an additional distance; is that correct? A. Pos- 
sibly on reaction time. 

Q. And the reaction time varies with individuals. oe might 
be different from mine. You don't know what this particular operator's 
reaction time was? A. I do not. | 


* * * * 


CHARLES MICHAEL BRUCH 
* * * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * * ; 
Q. Where are you employed? A. Public Utilities Reports. 
Q. And where is the office of Public Utilities Reports? A. Cor- 
ner of Thirteenth and Pennsylvania Avenues, Northwest. 


Q. And is that in what is known as Pennsylvania Building? 


A. Pennsylvania Building. 

Q. Do you recall an accident involving a street car wand a 
pedestrian on June 26, 1959 at or near Thirteenth-and-a- Halt Street and 
Pennsylvania Avenue? A. Yes, sir. 

Q. Would you tell us where you were when your attention was 
first called to the accident. A. I was on the corner of Thirteenth and 
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Pennsylvania Avenue, facing toward the White House. That is, looking 
toward the direction that the street car was coming from. 

Q. The corner on which you were then was the corner of the 
Pennsylvania Building; is that right? A. That is right. 

Q. And that would be the northeast corner of Thirteenth and 
Pennsylvania, would it not? A. I believe so. 

* * * * * 

Q. And you were heading across Thirteenth Street, were you? 
A. Across Thirteenth. 

Q. Then you would be going west toward the White House? A. That 
is right. 

Q. What was your purpose in going west across Thirteenth Street? 
A. L intended crossing the street and catching the street car, to go to the 
Capitol. 

Q. And did you see the street car which was involved in the ac- 
cident? A. Yes. 

Q. And was that the street car that you intended to catch? A. Yes. 

Q. What first directed your attention to anything unusual? A. I 
saw a body flying off the side of the street car. 

Q. Were you in a position where you could see the front of the 
street car? A. Yes. 

Q. Did the body have any contact whatsoever with the front of the 
street car? A. No. 

Q. What part of the street car hit the pedestrian? A. Some 


portion behind the direct front area of the street car. I can't say ex- 


actly where, but somewhere behind the direct front area. 
Q. Would you state whether or not this was a frontal accident? 
A. It was not frontal. 
* * * * 
CROSS-EXAMINATION 
BY MR. ROBERSON: 
Q. Mr. Bruch, asI understand it, you did not see the impact 
between the street car and the man, you saw the man as he was flying 
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away; is that right? A. I saw him flying away from the side of the street 


car. 
Q. You didn't see the original impact, then? A. No. 


* * * * * 


WALTER ROY OSTROM 
* * * 
DIRECT EXAMINATION 
BY MR. BINDEMAN: 
* * * * * 

Q. What is your occupation? A. Iam self-employed as a traffic 
accident analyst and consultant. 

Q. Prior to your self-employment, would you state what your 
employment was. A. Iwasa member of the Metropolitan Police Depart- 
ment for a little over 28 years, retiring in September 1957. About half 
of that time was spent in the accident investigation unit of the Police De- 
partment, where I was supervisor sergeant. 

* * * * * 

83 Q. Have you had some experience with respect to reaction time 
as far as street cars are concerned? A. Probably have. I can't think 
of anything specific, however. 

* * * * * ! 
MR. ROBERSON: Your Honor, I would like to ask him something. 
THE COURT: You may do so. 

BY MR. ROBERSON: 

Q. Sergeant, you don't recall any specific tests that you have 
made with respect to the operation of street cars reaction time, do you? 

84 A. I just testified that I recall nothing specific. 

* * * * x, 

Q. But you can't say for certain that you have ever run a single 
test with respect to the reaction time of the driver of a street car, can 
you? A. AsI say, I probably have but I can't remember anything specifi- 
cally, Mr. Roberson. | 


* 
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MR. ROBERSON: I submit he is not qualified with respect to re- 
action time of the operator of a street car, Your Honor. 

THE COURT: I think that before this witness should be allowed to 
testify, as to reaction time of an operator of a street car on the basis that 
the reaction time for the operator of a street car is the same as the re- 
action time for the operator of a truck, motor vehicle, there should be 
some further qualification, if it can be produced, as to how this is related 
to a street car. We all know that they are two different instrumentalities. 
A street car is one thing; a motor vehicle is another. And various kinds 
of motor vehicles fall into separate categories. So the Court is of the 
opinion that this witness is not qualified at this time, unless counsel feels 
he can produce further evidence of qualification of the witness to testify 
as an expert as to reaction time of operators of street cars. 


* * * * * 


[BY MR. BINDEMAN: ] 
Q. Now, Sergeant, assume that the brake pedal of a street car 


is in the same comparable position in a street car as a brake pedal is in 
an automobile. Would that support your conclusion? 
MR. ROBERSON: Your Honor, I submit there is no such evidence. 
MR. BINDEMAN: There is indeed. Mr. Phillips testified, Your 
Honor, that the brake pedal is on the right and that it would be hit by the 
driver's right foot, exactly as in an automobile. 
MR. ROBERSON: I don't doubt that it is right by the right foot. 
It might be a different distance, it might take a different depth. This man 
is not qualified to say whether it was or not. 
MR. BINDEMAN: Mr. Phillips testified it was comparable to an 
automobile. 
THE COURT: The Court is going to allow this testimony on the 
basis of the qualification which the witness has given. 
* * * * 
BY MR. BINDEMAN: 
Q. Now, Sergeant Ostrom, assume that the stopping distance of 
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a street car on full emergency brakes, at 20 miles per hour, is 50 feet. 
Assume that a street car is traveling at ten miles per hour. If the brakes 
are applied at full emergency at the point of impact, how far would that 
street car travel after applying the brakes? A. Travel twelve and a half 
feet at twenty miles per hour. 
Q. Can you translate that to ten miles per hour? 
* * * * * 
A. Attwelve and a half feet at ten miles per hour, sir. I think 
that was the answer to your question. | 
BY MR. BINDEMAN: 
Q. Does that include reaction time? A. No, sir; it does not. 
Q. Would you include reaction time to that. A. It would be 23-1/2, 
23-1/2 feet, including reaction time. That is from the moment the person 
sees danger until he brings the street car at a stop at ten miles per hour. 
Q. Now suppose the driver reacted and applied full emergency 
brakes immediate ly upon the point of impact and traveled 61 feet. How 
fast would that indicate he had been going? A. Sixty-one feet after the 


impact was felt? From the moment of reaction? In other words, he re- 


acted at the point of impact? 

Q. Yes, sir. 

MR. ROBERSON: Your Honor, that would be impossible. He 
said that there has to be a reaction time before he could react. And so 
at the moment of impact it is impossible for him to be instantaneous. The 
question just defies an answer. And I object to it. | 

89 THE COURT: I will make the same ruling as before, and the jury 
will be instructed the same way as before. 

Proceed. 

A. [The Witness] If a street car travels 61 feet, after the point 
of impact, including the reaction, which would be 20 feet of reaction, 
would be about 18 miles an hour. Twenty feet of reaction, 18 miles an 
hour, the vehicle would travel 41 feet under full emergency, which 
would be -- The answer would be that he would be traveling 18 miles per 
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hour, and in order to consume the 61 feet, at 18 miles per hour his re- 


action distance would be about 20 feet. That is before he can get the 
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brake on. After the brakes are applied in emergency he would still have 
41 feet in which there would be skidding, or a full emergency application 
of the brake. Now, at 18 miles an hour, it would take 41 feet to bring 
this street car to a complete stop. 
Q. Allright, sir. 
Did you, at my request, visit the Navy Yard car barn for the pur- 
pose of inspecting a certain P.C. type street car? A. I did. 
* * * * * 
Q. And did you take certain measurements of the street car? 
A. I did. 
* * * 
BY MR. BINDEMAN: 
Q. Now, Mr. Ostrom, I called your attention to No. 10, which 
depicts the front view of this street car. I call your particular attention 


to the windshield. And I will ask you if you had occasion to measure the 
windshield. A. I did, yes, sir. 
Q. Would you tell His Honor and the jury what those measurements 


were. A. This is a two-piece windshield, each glass is 26 inches tall, 
34 inches wide. The bottom of the windshield glass, at the bottom, is 
66 inches above the surface of the ground. 

Q. Did you sit in the operator's seat? A. I did. 

Q. And can you give us the measurement of how behind the wind- 
shield the driver's seat was? A. The driver's seat is 30 inches back of 
the windshield. 

Q. Did you find anything in the construction of the street car which 
might obstruct the vision of a driver sitting in that seat? A. There was 
nothing that would obstruct other than the corner post right here. 

Q. Did you measure the right side of the street car? A. I meas- 
ured the right side from the front post on back to the rear of the front door. 

Q. And did you measure the projections.on the right side of the 
street car, including the overhang? A. I measured from the narrowest part 


53 


to the front to the widest part back of the back door, also the overhang at 
95 the bottom of the street car. | 

Q. Can you tell us what is the overhang over the street car 
tracks at the narrow point and at the wide point? A. The right front 
corner of the street car -- that is right at this point here -- at the right 
front corner, extends over the right rail a distance of 6 inches. Now, 
the side of the street car, at the rear post, extends over the right rail 
14 - 1/2 inches. 

* * * * i! 

Q. Iam handing you, Mr. Ostrom, first picture showing the front 
of the street car, being Plaintiff's No. 10; then Plaintiff's No. 12, Plain- 
tiff's No. 13, Plaintiff's No. 15, and Plaintiff's No. 16. As I ask you these 
questions I wish that you would refer to these pictures, telling His Honor 


and the jury what the number of the picture is to which a are referring 


and answer my question that way. 

Now, first, sir, I call your attention to the fact that t the street 
car as depicted in those pictures has a narrow point in front and gradually 
projects to a wide point to the rear. AndI ask you if you measured the 

97 difference in width between the narrow point and the wide point. 
A. Idid. ! 

Q. And would you tell His Honor and the jury what is the difference 
in width between the narrow point and the wide point. Refer to the picture. 
A. Plaintiff's Exhibit No. 15, I have the ruler at the narrowest point, 
which is right at the front door, practically, of the street car, and then it 
projects out at right angles, and the photograph is taken to show the dif- 
ference in inches between this point and the outside, which is almost 9 - 1/2 
inches, as can be seen in the photograph. You have to read the ruler up- 
side down. : 

* * * * * 
Q. Now, Mr. Ostrom, I think your answer was that that was 9-1/2 


inches difference; is that correct? A. Approximately. 
* * * * 
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Q. Now, Mr. Ostrom, I call your attention to the fact that the 
picture to which you have made reference, which is Plaintiff's No. 15, 
shows a ruler therein. Would you tell us what is that meant to depict? 

A. Will you repeat that? I didn't quite get it. 

Q. What is the purpose of that ruler? A. The ruler is to indicate 
the distance that the back -- The ruler indicates the distance that the 
street car at the wide part, which is just back of the backdoor, extends 
out beyond the narrowest part, which is at the right front door. 

Q. Did you measure the distance on the street car between the 
narrow point and the widest point? A. Yes, sir; it was in this particular 
photograph here, is the narrowest point extending on the right side and the 
widest point at the rear of the street car. 


Q. How far is it from that narrow point to the wide point? 
* * * * * 


99 A. [The Witness] From the widest part to the narrowest part is 


83 inches, which is almost one inch under 7 feet. 
BY MR. BINDEMAN: 
Q. Would you break down that measurement of almost 7 feet, or 
83 inches, and tell us how you got that? A. From the front to the leading 
edge of the front door is 23 inches. It is 60 inches from the front side 
of the front door to the back edge of the back door. 
. And that makes a total of 83? A. Eighty-three inches. 

Did you examine the doors? A. I did. 

. And would you describe those doors for us. A. Again referring 
to exhibit, Plaintiff's Exhibit No. 15, you can see the door is divided. Each 
door is 30 inches. They open to the inside or fold back against the front 
and the rear. They are practically flush with the back side of the street 
car at the rear bottom where I am pointing, and then as it goes upward 
there is a larger edge protruding from the back here about the center, and 
then up at the very top the door is reset in about an inch and a half. 

Q. Now, sir, I hand you Plaintiff's No. 16, andI call your attention 
to a metal protrusion at the end of those doors. A. Yes, sir. 
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Q. Does that picture depict that metal protrusion? A. It does. 

Q. First, would you show to the jury on that picture where the 
metal protrusion is, to what you are referring. A. Directly back of my 
left shoulder, you can see the protrusion which is at right angles to the 
door. On this exhibit, Plaintiff's Exhibit No. 15. This is what -- 

THE COURT: The witness is testifying to 16, is he not? I thought 

101 counsel stated 16. | 

THE WITNESS: Sixteen. Iam sorry, sir. Sixteen. 

THE COURT: Very well. : 

A. [The Witness] (Continuing) It's a post to which the rear door 
is fastened, at the back edge, protrudes out at right angles to the flush 
side of the door. : 

* * * 
BY MR. BINDEMAN: . 
Q. Mr. Ostrom, did you make a measurement of how far that 
102 metal protrusion does in fact protrude? A. Yes, sir. Two and 
three quarters inches. In the widest part. And the widest part is just 
about at this hinge, just over the top of my shoulder, as you can see. That 
point. 


Q. Are you still talking about your shoulder in the picture? A. My 
shoulder in the picture, in this Plaintiff's Exhibit No. 16. Two and three 
quarters inches there, it extends out from the flush side of the door. 

Q. I call your attention, still on Plaintiff's No. 16, that you are 
standing in the picture. How tall are you, Mr. Ostrom? A. Iam 5 foot 9, 
or about quarter of an inch over 5 foot 9 in my bare feet. 


Q. Did that metal strip extend above you? A. The protrusion is 
considerably above my head. At the level of my head is still two and three 
quarters inches. 

Q. Just to get this clear, the protrusion which is in No. 16, and 
about which you have now been testifying, is 83 inches in back of the front 


of the street car? A. That is correct. 
* * * 
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Q. Now with respect to Plaintiff's No. 15, would you refer to that 
103 picture and explain the metal strip. A. This is the protrusion, 
or metal strip. It can be very clearly seen in this picture at the back of 
the rear door. And my shoulder level, and also at the top of my head, it 
protrudes out two and three quarters inches, from the edge of the flush 
side of this door. 
* * * *x 
CROSS-EXAMINATON 
BY MR. ROBERSON: 

Q. Mr. Ostrom, you gave us some measurements that you said 
were the marked overhang of the street car in your testimony. A. Yes, 
sir. 

Q. Does that include the overhang at the widest point? Does that 
include this protrusion you talked about? A. It does, yes, sir. 

Q. In other words, when you say the overhang of the street car 
from the rail is 14-1/2 inches, that includes this 2-3/4 inch so-called 


protrusion that you [are] speaking of? A. That is true. 
Q. And it is not in addition to it? A. No, sir. 
Q. Now you told us at one point that the overhang at the narrowest 


point of the street car was 6 inches, and that at the widest part of the 
street car it was 14-1/2 inches, didn't you? A. That is correct; yes, 
104 sir. 

Q. Then you testified that the difference between the overhang at 
the narrowest point and at the widest point was 9-1/2 inches? A. Yes, 
sir. 

Q. Isn't that mathematics an inch off? A. There is an inch dif- 
ference. 

Q. If this is an overhang of 14-1/2 inches at the widest point, of 
6 inches at the narrowest point, the difference between those two is 8-1/2 
inches, isn't it? A. That is correct. 

Q. So you are wrong about the 9-1/2 approximation that you made 
in your measurement? A. No, sir. I was asked of the narrowest part 
of the street car and the narrow part of the street car is from what I meas- 
ured and that is 9-1/2 inches. 
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Q. The narrowest part of the street car is something different 


from the narrowest point of the street car when you were asked about 
the overhang? A. Yes, sir. Because there is a beading going around on 
the front which accounts for almost that inch. 

Q. The street car sides are parallel until it gets to the door? 

A. That is correct. 
105 Q. And then they turn around toward the headlight? A. That is 
right. 

Q. Getting into your background, Mr. Ostrom, you were born in 
Baker, Oregon, in 1902, were you? A. That is correct. 

* * * * * 
107 Q. And once with the accident investigation unit, your duties were 
primarily supervisory, weren't they, sir? A. Primarily. 

Q. Now, you never did attend any institutions of learning with 
special relationship to studying coefficients of friction or stopping dis- 
tances, did you? A. No universities in that connection, no, sir. 

* * * * * 
108 Q. Mr. Ostrom, what is the coefficient of friction? A. What is 
the coefficient of friction? 

Q. Yes, sir. A. The coefficient of friction is the resistance that 

109 is exerted by two bodies, being brought to bear one against the 
other. Everything has a coefficient. This has a coefficient between the 
bottom of this case and the surface, as does automobiles tires between 
the bottom of rubber and the surface of the street. 

Q. In other words, the material of which your particular object is 
composed has something to do with its stopping distance, if you rub it 
against another article; isn't that so? A. That is true. 

Q. And that is what you mean by coefficient of friction? A. By 
the coefficient of friction you determine the feet per second, per second 
an object will accelerate over that surface by the application of brake. 

Q. IfI slide my foot on a waxed floor, I have a different coefficient 
of friction with that than I do if I slide it in a sandbox; isn't that so? A. Cer- 
tainly. 
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Q. AndI would have a different coefficient of friction if I hada 
rubber tire rubbing on an asphalt street than if I had a steel wheel rubbing 
on a steel rail,wouldn'tI? A. Yes, sir. There is a difference. 

Q. And the tests that you ran in preparation for preparing your 

110 chart about stopping distances, had to do with the rubber tire 
asphalt street situation; isn't that so, sir? A. Rubber tire asphalt, ce- 
ment, concrete, yes, sir. 

Q. And you did not prepare any such chart with respect to a steel 
wheel on a steel rail, did you? A. I did not. 

Q. You recognize that these P.C., or the so-called streamlined 
street cars, do have steel or iron wheels? A. Iam very familiar with it. 

Q. And they run on steel rails, don't they? A. Correct. 

Q. And their coefficient of friction would be a good deal different 


from the type of thing you studied especially; isn't that so, sir? A. That 


is true. 
* * * >” * 


111 Q. * * * But you haven't run any tests on steel wheels on steel 


rails, have you? 
* * * * * 
Q. You cannot name us a single instance when you did it? A. No, 
112 sir. But I have done it. 
Q. Reaction time, of course, varies from man to man, doesn't it? 
Mine might be different from yours? A. We take the average reaction 
time of the normal individual. 
Q. I didn't ask you that. I asked you if it isn't possible my reac- 
tion time would be different to yours? A. Comparable to. 
Q. Some persons react quicker to situations than others? A. Slightly. 
* * * * * 
Q. IfI knowI am going to be tested at how quick I can react, isn't 
my reaction time different than if I am just going merrily down the street 
and then suddenly I am called on to react? A. Yes, sir. In the first in- 


stance it would be slightly faster. 


* * 
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Washington, D. C. 
Thursday, January 11, 1962 


* * * * * 
EXCERPT OF PROCEEDINGS 
(Following the presentation of the Plaintiff's case, motion for 
directed verdict was made by counsel representing the defendant and 
responded to by counsel representing the plaintiffs, and thereafter the 
Court ruled as follows: | 


THE COURT: Of course, it goes without question that this is a 
very difficult case. That is to say, it is one in which the natural sym- 
pathy of the Court extends to the unfortunate victim and to his family. 

The Court is confronted with the obligation of passing upon 'the question 
as to whether, under the authorities binding upon the Court, there is 
sufficient evidence in this case to justify the Court in submitting the case 
to the jury under the last clear chance doctrine. It is not suggested it 
would be submitted under any other doctrine. 

So the question arises whether, under all the circumstances, which 
we need not labor -- we have gone over them -- the doctrine of last clear 
chance applies, in that the question is whether after the negligence of the 
plaintiff, which must be conceded, took place or occurred, there existed 

a sufficient amount of time within which to cause the defendant to have 
been placed on notice of the negligence of the plaintiff and to have been 
able to have avoided the accident, the collision. 

116 The Court has endeavored to give its view of the situation in its 
inquiries in the colloquy that took place during the discussion between 
counsel for the plaintiff and the Court. 

It is with great reluctance that the Court ever grants a directed 
verdict. Normally it is a thing that causes the. fourt to assume a responsi- 
bility and discharge a responsibility which is om heavy on it. 

But in this case the Court feels that under all the facts and circum- 
stances the doctrine of last clear chance does not come into play. 

To charge this driver of this streetcar under all these circumstances 


with notice that the plaintiff was in a place of danger, and thereafter charge 
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the driver of the streetcar with negligence in failing to take steps to off- 
set or to avoid an injury, which would result from the negligence of the 
defendant, the Court doesn't feel would be justifiable. The Court does 
not feel that the facts and circumstances in this case are of that type. 

The Court has tried to present its views of it in the colloquy and 
the Court, in general, feels that there isn't sufficient evidence of the 
presence of the plaintiff in a place of danger where he would be injured 
as he was while the car was approaching the safety mark on the street, 
and that being the case, then the place of danger or the action of the plain- 

117 tiff in placing himself in a place of danger, must have occurred 

after the front element of the car passed the plaintiff, and if that is true -- 
if the turn or something after the front element of the car passed the 
plaintiff, caused the plaintiff to be in a place of danger -- then, in the 
Court's opinion the agent of the defendant would not have been put on 
notice that the plaintiff was in a place of danger. 

So, under the circumstances, the Court will grant the motion for 
directed verdict. 

MR. ROBERSON: Will Your Honor call the jury in and direct 
them? 

THE COURT: We will take a brief recess. 

(Thereupon, there was a brief recess, after which the jury was 
returned to the court room, the action of the Court explained to the jury, 
and the case was concluded at approximately 12:30 P.M.) 


[ Filed January 11, 1962] 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 8th day of January, 
1962, before the Court and a jury of good and lawful persons of this dis- 
trict, to wit: 
George F. Tucker, Jr. Miss Claudia V. Guyther Mrs. Rozena Marshall 
Wayne E. Borden Wylie W. Selden, Jr. Irving C. Bland 
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Mrs. Audrey P. Basemere Miss Ruth A. Higgins Thomas H. Ahrens 
Mrs. K. Ruth Penn Mrs. Beatrice A. Leaper Melvin S. Smith 
who, after having been duly sworn to well and truly try the issues between 
IRENE B. WABISKY, Individually and as Ancillary Administratrix of the 
Estate of Joseph L. Wabisky, deceased, plaintiff and D. C. TRANSIT 
SYSTEM, INC., a corporation, defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say this 11th day of 
January, 1962, that they find for the defendant against oo plaintiff by 
direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. 

HARRY M. HULL, Clerk 


By /s/ William Gullickson 
Deputy See 


By direction of 
Judge CHARLES F. McLAUGHLIN 


[ Filed January 31, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 31st day of January, 1962, that IRENE 
B. WABISKY, etc., Plaintiff, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 11 day of January, 1962, in favor of Defendant against said 
Plaintiff. 


/s/ Leonard W. Burka 
Attorney for Eatin 
1343 H Street, N W., 
Washington, D. C. 


Notice to: 


John P. Arness, Esq. 
Hogan & Hartson 

800 Colorado Building 
Washington, D. C. 
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STATEMENT OF QUESTION PRESENTED 


Whether the trial court correctly directed a verdict 
for defendant when the plaintiff's evidence disclosed that an 


adult pedestrian, faced with a "don't walk signal" and 
standing in a place of safety as a streetcar started to pass, 


struck the streetcar's side over seven feet back from the 


front. 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. Plaintiff Failed to Show Primary Negligence on the 
Part of the Defendant, Antecedent to the Situation in 
Which the Plaintiff Claims the Decedent Had a Last 
Clear Chance to Avoid the Injury. Such a Showing 
Is Necessary to Invoke the Doctrine of Last Clear 
Chance . - * . . , : 


Even If Plaintiff's Evidence Had Justified a Finding 
That the Defendant Had Committed an Act of Primary 
Negligence, Plaintiff's Decedent Was Obviously Guilty 
Of Negligence and Plaintiff Failed to Show that 
Defendant Had a Last Clear Chance to Avoid the 
Accident . . . . 3 . z : . 


The Testimony of the Police Officer as to an Oral 
Statement Made by the Operator Some Time After 
The Accident Was Improperly Admitted into 
Evidence . . . 7 4 . . 
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Gnited States Court of Spel 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,884 


IRENE B. WABISKY, Individually and as 
Ancillary Administratrix of the Estate of 
Joseph L. Wabisky, deceased, 


Appellant, 


Vv. 


D. C. TRANSIT SYSTEM, INC., 
Appellee. 


——— 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellee, Irene B. Wabisky Bradley,” individually and as 
ancillary administratrix of the estate of her husband, Joseph L. 
Wabisky, as plaintiff below sued the appellee, the D. C. Transit 


1 The plaintiff remarried between the filing of the complaint and the trial of 
the case. (J.A. 6). 
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System, Inc., for damages for the wrongful death of Mr. Wabisky, claim- 
ing that a streetcar of the Transit Company struck him while he was 
standing in or near the south safety island of the crosswalk at Pennsyl- 
vania Avenue and 13 1/2 Street, N.W. (J.A. 1). At the close of the plain- 
tiff's case, the trial judge directed a verdict in favor of the appellee. 
(J.A. 59- 60). Her appeal is based upon the theory that the trial court 
erroneously refused to submit the case to the jury under the doctrine of 
last clear chance. (Appellant's Brief 5) 


Joseph Wabisky had worked for the U. S. Coast Guard for approxi- 
mately twenty years. (J.A. 14). Accordingly, he was familiar with the 
street crossings adjacent to the Coast Guard Building. (J.A. 14). The 
collision, which took Mr. Wabisky's life, occurred directly in front of the 
Coast Guard Building. (J-A. 13, 16, 33). Mr. Wabisky was alert and in 
good health and was an intelligent, wide-awake man who had never been 
known to his wife to be disoriented in traffic. (J.A. 14). He had had a 
full night's rest the night before the accident, and there was no reason 
for him to be drowsy. (J.A. 14). 


A police officer attached to the Metropolitan Police Department, 
Accident Investigation Unit (J.A. 14, et seq.) placed the accident at the 
crosswalk at the intersection of Pennsylvania Avenue and 13 1/2 Street 
near the safety zone which was located on the south side of the Pennsyl- 
vania Avenue streetcar tracks. (J.A. 15-17). A stanchion located in the 
safety zone at the edge nearest the streetcar tracks was three feet south 
of the nearest rail. (J.A. 17). The officer found a scuff mark six inches 
north of the stanchion. (J.A. 17). Over objection (J.A. 20-25) plaintiff's 
counsel was permitted to elicit the officer's recollection of remarks 


which the operator of the streetcar allegedly made to him after the 


= Appellant's jurisdictional statement, page 1 of the appellant's brief, is in error 
in that it states that the court below entered summary judgment in favor of 
appellee. 
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accident (J.A. 25-28). The defense objection was buttressed by the 
fact that plaintiff had the operator under subpoena and available outside 
of the courtroom at the time of that testimony. (J.A. 20). Significantly, 
the officer testified that the operator had stated that the pedestrian was 
standing in the safety zone as the streetcar started up and approached 
him. (J.A. 31, 32). 


A pedestrian's movements along the crosswalk in question are con- 
trolled by two sets of "WALK" and "DON'T WALK" signs 4 When the 
traffic signal turns green for vehicular traffic going east along Pennsyl- 
vania Avenue, the pedestrian control signs both in the middle and on the 
north side of the street, show "DON'T WALK" for persons attempting to 
go north across the streetcar tracks on Pennsylvania Avenue from the 
safety island in which plaintiff's decedent had stood. (J.A. 29, 30). 


The officer testified further that the operator had said that he had 


been waiting for a red light at 13 1/2 Street; that when the light changed 
green for him, he proceeded across the intersection and reached a speed 
of from ten to twelve miles per hour; that the pedestrian had stopped and 
was looking toward the Capitol Building; that the man turned back toward 
the west after the front of the streetcar had passed him; that he looked 
through his glass side doors and saw the pedestrian turn as the streetcar 
went by; and that he then felt a bump, and he stopped the streetcar. 

(J.A. 26, 28). As he approached, the operator rang his bell several 
times. (J-A. 27). ! 


Lucian Nolin, an alleged streetcar passenger, was plaintiff's only 
alleged eye witness.” Nolin was initially "quite sure" that the streetcar 


8 There is no testimony as to how long after the collision the remarks were 
made. At a bench conference, counsel for plaintiff at one time indicated ten to 
fifteen minutes, and did not reply when defense counsel asked if it were fifteen to 
twenty minutes. (J.A. 22, 24). 


- The signals in the middle of the street can be seen from the east side in the 
photograph (Plaintiff's Exhibit 8) appearing at page 4a herein. (R. 9). 


5 There was a question whether Nolin was even on the streetcar as on deposition 
he had said he caught it where it never ran. (J.A. 35, 36, 37, 38). 
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was at the intersection of 13 1/2 Street and Pennsylvania Avenue when 


he first saw the pedestrian. (J.A. 33). On direct examination, he claimed 
that at that time the pedestrian was "about half-way from the safety zone 
and the track", (J.A. 33) and that the man did nothing as the streetcar got 
closer to him. (J.A. 34). When asked what part of the streetcar hit the 
man, he responded, "Well, as I was second seat, I saw this object, which 
was this man I suppose, that hit the front of the door, close to the front. 
Very, very close" (J.A. 34). 


On cross-examination, Nolin was asked whether on the very day of 
the accident he had told a Mr. Hobbs from the Transit Company that he 
had not seen the pedestrian until "after you heard the thump, and looked 
out and saw him flying through the air." Nolin admitted, "I probably have 
told him that, yes. I signed it, too.” (J.A. 39, 40). Defense counsel then 
asked (J.A. 40, 41): 

"Q. My question to you is simple: Does this refresh your 


recollection that the man was hit, you did not see him 
until after you heard the thump ? 


"A, Well, it is marked like that on the paper? 
"Q. Look. 
"A. Yes. 


"Q. That does refresh your recollection that you did not see 
the man until after you heard the thump? You have to 
answer out loud. 


WAY Lesa. 


Walter Roy Ostrom, an ex-policeman, testified that the maximum 
overhang of the streetcar from the rail was 14 1/2 inches, and that the 
overhang at the narrowest point was 6 inches. (J.A. 56). The greatest 
overhang was just behind the front doors, which was the place where Mr. 
Wabisky came into contact with the streetcar. (J.A. 53, 18, 19). 


In granting the motion for a directed verdict, the trial judge noted 
that it was not suggested that the case could be submitted to the jury 
under any theory other than last clear chance, (J.A. 59) and ruled that the 
evidence was insufficient to invoke that doctrine. (J.A. 60). 


ao 
fe) 
Z 
a 
(22) 
_ 
is 
% 
‘s) 
% 
fa 
fy 
& 
Z 
a 
o 
A 


coe 


~ 


AKER LELE 


i 


bound volume 


5 


SUMMARY OF ARGUMENT 


1. Before a plaintiff can claim possible application of the doctrine 


of last clear chance, he must show that the defendant had been guilty of 
pricr primary negligence before the so-called last clear chance existed. 
Such a showing is not made in this case where under the evidence, as 
defendant's streetcar approached at a normal speed sounding the gong, 
plaintiff's decedent was standing clear of the streetcar with his further 
progress barred by a "DON'T WALK" sign. 


2. Even had there been some prior primary negligence, the doc- 
trine of last clear chance did not apply for the following reasons: 


(a) The plaintiff's decedent was not in a position of danger, 
but to the contrary would have been safe if he had remained standing 
where he was before he turned and came into contact with the side of the 


streetcar. 


(0) Except from the vantage point of hindsight, it cannot be 
assumed that he was oblivious of his surroundings inasmuch as he was 
thoroughly familiar with the area, was stopped and standing in a place of 
safety rather than walking, was at a point where one crossing the street- 
car track was confronted with a "DON'T WALK" sign, and was obviously 
within hearing range of the clanging bell of the streetcar. 


(c) The streetcar operator was unaware that decedent was in 
a position of danger or of the adult pedestrian's mental operation which 
was to cause him later to move into danger, for the reason that decedent 
was in fact in a position of safety. The authorities are clear that an 
operator is entitled to assume that an ordinary adult is aware of his sur- 
roundings, that he is aware of the presence of a “DON'T WALK" sign, 
and that he will not leave a position of safety to come into contact with 
the side of a streetcar. Roberts v. Capital Transit Co., 76 U.S. App. 
D.C. 367, 131 F.2d 871 (1942); Jackson v. Capital Transit Co., 69 US. 
App. D.C. 147, 99 F.2d 380 (1938), cert. denied, 306 U .S. 630 (1939). 
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(d) The! operator had no chance to avoid the accident once the 
plaintiff's decedent left his place of safety, since the decedent did not 
turn and come into contact with the streetcar until after the front of the 
streetcar had passed him while proceeding at a normal speed. 


3. The statements attributed to the operator by the police officer 
were improperly admitted into evidence. Without them, of course, the 


plaintiff fell even shorter of a prima facie case. 


ARGUMENT 
I 


PLAINTIFF FAILED TO SHOW PRIMARY NEGLIGENCE ON THE PART 
OF THE DEFENDANT, ANTECEDENT TO THE SITUATION IN WHICH 
THE PLAINTIFF CLAIMS THE DECEDENT HAD A LAST CLEAR CHANCE 
TO AVOID THE INJURY. SUCH A SHOWING IS NECESSARY TO 
INVOKE THE DOCTRINE OF LAST CLEAR CHANCE. 


The question of last clear chance does not arise unless the plaintiff 
has first shown that the defendant was in some way guilty of primary 
negligence. In Gay v. Augur, 97 U.S. App. D.C. 336, 337, 231 F.2d 495, 
496 (1956), this court said that "the doctrine of last clear chance applies, 
as this court has held several times, [citing cases]° when, after the 
negligence and contributory negligence of the parties have placed one of 
them in a position of peril, the other has a reasonable opportunity to 
realize that peril and avert the impending injury." The Gay case in- 
volved an automobile which went into a skid on an unforeseen patch of 
ice and slid into plaintiff's car under such circumstances that the driver 
of the automobile had no last clear chance after the peril developed.’ 


6 The Court of Appeals cited: United States v. Morow, 87 U.S. App. D.C. 84, 
182 F.2d 986 (1950); Landfair v. Capital Transit Co., 83 U.S. App. D.C. 61, 165 
F.2d 255 (1948); Capital Transit Co. v. Grimes, 82 U.S. App. D.C. 393, 164 F.2d 
718 (1947), cert. denied, 333 U.S. 845 (1948); Dean v. Century Motors, 81 U.S. App. 
D.C. 9, 154 F.2d 201 (1946). 

Landfair and Grimes, cited supra at footnote 6, applied that principle to 
streetcar accidents. 
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Another recent case to this effect is D. C. Transit System v. Bates, 104 
U.S. App. D.C. 386, 262 F.2d 697 (1958), where a six-year-old boy was 
injured by a bus when he entered a crosswalk against a "DON'T WALK" 
sign. Plaintiff and his brother had been standing on the sidewalk with 
their backs to the street giving no indication of an intention to enter the 
crosswalk. As the bus entered the crosswalk at a very slow speed, 
plaintiff suddenly darted out across the street and came into contact 
with the bus. The court held that the bus driver was not negligent. It 
then observed at 389, 700: 


"Although it is immaterial here because there was no 
showing of primary negligence on the part of the bus driver, 
the truth is the accident was due solely to Darryl's act in run- 
ning into the street without any indication of his intention to do 
so, against a warning light which he had seen and understood, 
and without looking for approaching traffic. 


* * * * 


‘whether Darryl was capable of negligence which was con- 
tributory in character would have been a jury question if the 
Transit bus driver had been shown to have been negligent. 
But, in the absence of such primary negligence without which 
there can be no liability, whether the boy was negligent is, as 
we have said, immaterial.... 

* * * * 

"As the evidence did not show the bus operator was negli- 
gent in failing to stop or to sound his horn, and as no other act 
of negligence was alleged or proved, a verdict should have 
been directed in Transit's favor. That being true, we do not 
reach the question concerning last clear chance." | 


Similarly, in the case at bar, the plaintiff must demonstrate that 


he adduced sufficient evidence to show primary negligence. This showing 


cannot be made. 


As the operator approached the plaintiff's decedent, the latter was 
standing in a position of safety. The officer testified that the operator so 
stated at the scene of the accident.® (J.A. 31, 32). The safety island was 


S Appellee does not concede that the officer's recollection as to what the operator 
said was properly admitted into evidence. See argument Ill below. 
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three feet from the nearest streetcar track. The maximum overhang of 
the streetcar was 14 1/2 inches. It cannot be said that the operator was 
negligent in proceeding toward an adult thus situated. Appellant relies 
upon the testimony of Nolin for an intimation that perhaps Mr. Wabisky 
was not in a safe position as the streetcar approached. Nolin testified 
that decedent was standing "about half-way from the safety zone and the 
track: (J.A. 33). |However, Nolin admitted to a written prior self- 
contradiction and agreed that the paper signed on the very day of the 
event refreshed his recollection to the effect that he did not see the man 
until after he was hit. Thus, Nolin's substantive testimony as to where 
the decedent stood was contradicted "beyond reasonable doubt", and 
accordingly would not have constituted "substantial support" for a ver- 
dict. Washington, Marlboro & Annapolis Motor Lines v. Maske, 89 US. 
App. D.C. 36, 190' F.2d 621, cert. denied, 342 U.S. 834 (1951). There 
was no other evidence supporting Nolin's trial version of where the 
decedent stood.? 


The record indicates that the pedestrian was not moving but rather 
he was stopped. (J.A. 31, 34). The pedestrian was faced with a "DON'T 
WALK" sign. (J.A. 30). He was a healthy adult male, and in full posses- 
sion of his facilities, normally oriented when walking in traffic and dis- 
playing no sign of disability. (J.A. 14). Plaintiff would rely upon testi- 
mony that the decedent was looking away from the streetcar in the 
direction of the U. S. Capitol, to establish that the motorman must have 
known that the pedestrian was oblivious to whatever danger he might have 
been in. Such an assumption is unjustified. To the contrary, the cases 
hold that an operator is justified in assuming ''that a grown man is aware 
of his surroundings." Jackson v. Capital Transit Co., 69 U.S. App. D.C. 
147, 150, 99 F.2d 380, 383 (1938). See also Roberts v. Capital Transit 
Co., 76 U.S. App. D.C. 367, 368, 131 F.2d 871, 872 (1942). 


‘ A scuff mark some six inches north of the safety zone is as consistent with the 
theory that decedent turned or stepped into the streetcar from a position within the 
safety zone as it is with the theory that plaintiff's decedent was standing half-way 
between the safety zone and the streetcar. (J.A. 17). 
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Under all of the circumstances of the case, there could be no other 
conclusion than that the plaintiff failed to submit sufficient evidence to 
support the proposition that the defendant was guilty of primary negli- 
gence, and thus to entitle plaintiff to invoke the doctrine of last clear 
chance. 


II 


EVEN IF PLAINTIFF'S EVIDENCE HAD JUSTIFIED A FINDING THAT 
THE DEFENDANT HAD COMMITTED AN ACT OF PRIMARY NEGLI- 
GENCE, PLAINTIFF'S DECEDENT WAS OBVIOUSLY GUILTY OF 
NEGLIGENCE AND PLAINTIFF FAILED TO SHOW THAT DEFENDANT 
HAD A LAST CLEAR CHANCE TO AVOID THE ACCIDENT. 


Appellant had the burden of proving elements justifying application 
of the last clear chance doctrine. Landfair v. Capital Transit Co., 83 
U.S. App. D.C. at 63, 165 F.2d at 257 (1948). 


This Court in Jackson v. Capital Transit Co., 69 US. App. D.C. 
at 149, 99 F.2d at 382 set forth these elements: 


"Was there evidence to show that (1) the deceased was in a 
position of danger; (2) he was oblivious of his danger; (3) 
the motorman was aware, or by the exercise of reasonable 
care should have been aware, of deceased's danger and 
obliviousness; (4) the motorman was able to stop the car and 
avoid striking the deceased after he became aware, or should 
have become aware, of this danger and obliviousness and 
failed to do so? If so, then the case should have gone to the 
jury. If not, the decision of the lower court was correct and 
must be affirmed." 


A review of the evidence establishes that plaintiff did not establish 
the necessary elements and lack of any one of them is fatal. 


(1) The deceased was not in a position of danger until the moment 
that he turned into the streetcar. 


As the streetcar started up, and until after the front part of the 
streetcar had passed the decedent, he was standing in a place of safety. 
The testimony of the officer giving the version of the operator placed 
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decedent stopped in the safety zone. (J.A. 31, 32). The only other testi- 
mony on that issue was Nolin's trial version to the effect that the decedent 
was halfway from the safety zone and the track. That testimony was so 
discredited by Nolin's "relative uncertainty on the witness stand and par- 
ticularly in view of" his "previous contradictory statement," Maske, 
supra, 89 US. App. D.C. at 37, 190 F.2d at 622, that it was not sufficient 
to take the case to the jury. (JA. 39, 40, 41). Nolin admitted that on the 
day of the accident he signed a statement that he had not seen decedent 
until after the impact, and he admitted that the statement refreshed his 
recollection and that he did not see the man until after he heard the thump. 
Accordingly, far from being in a position of peril, plaintiff's dece- 
dent had only to stand where he was as the car passed, and he would have 


remained safe. 


(2) The assumption that decedent was oblivious to his peril is un- 
warranted. 


As this Court said in Jackson v. Capital Transit, supra, at 149, 382: 


"Substituting hindsight for foresight, it is easy to assume that 

he was oblivious to his danger. But what his state of mind 

actually may have been is entirely unrevealed by the record." 

The facts belie such obliviousness. He had worked at the Coast 
Guard Building adjacent to that intersection for over twenty years. (J.A. 
14). He often ate lunch on the north side of Pennsylvania Avenue. Accord- 
ingly, he had crossed the avenue literally thousands of times and must 
have observed on tens of thousands of times the passage of streetcars be- 
tween 13th and 13 1/2 Streets. He was not walking as the streetcar 
approached. He was stopped and standing in a safety zone and in obedi- 
ence to the "DON'T WALK" sign which barred further progress. Those two 
facts distinguish this case from that of Capital Transit Co. v. Garcia, 

90 U.S. App. D.C. 168, 194 F.2d 162 (1952), which appellant cites, where 
the plaintiff, looking in the other direction at a green traffic light, kept on 
walking in a crosswalk as a streetcar approached until he came into 
collision with the side of the car. 
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The plaintiff would rely on the fact that the decedent looked toward 
the Capitol Building and away from the approaching car as it neared the 
safety zone where decedent stood. That fact proves nothing. As this Court 
remarked in Jackson, supra, 69 U.S. App. D.C. at 150, 99 F.2d at 383, 
"the presumption is that a grown man is aware of his surroundings oy 
In that case, a walking pedestrian proceeded at an angle with his back 
partially toward the path of an oncoming streetcar. In both Roberts v. 
Capital Transit Co., 76 U.S. App. D.C. 367, 131 F.2d 871 (1942), and 
D. C. Transit System v. Bates, 104 U.S. App. D.C. 386, 262 F.2d 697 
(1958) the plaintiff was looking in a direction other than at the oncoming 
transit vehicle. Operation of the streetcar bell gave the operator reason 
to believe that the pedestrian was aware of the streetcar's approach. 
(J.A. 27). Pedestrians commonly do not turn their heads at familiar 


sounds. 


(3) There was no evidence to show that the operator was aware of 
decedent's danger, if any, or of his obliviousness. 


Plaintiff asserts that the fact that the operator rang his bell 
specifically to attract decedent's attention, and not because of any general 
traffic condition, establishes such knowledge. That identical argument 
has been laid to rest by this Court in the Jackson case, supra. 


Jackson involved a pedestrian who crossed 14th Street between L 
Street and Thomas Circle. He crossed northwestwardly near a safety 
zone and did not turn his head toward an oncoming northbound streetcar. 
The motorman sounded his gong but nevertheless the pedestrian continued 
on and stepped directly into the path of the car. Said the Court, id at 150- 
151, 383 - 384: | 


"Appellant contends that the clanging of the gong by the 
motorman revealed his knowledge of deceased's danger and 
obliviousness. But it is a matter of common knowledge that 
streetcar motormen clang their gongs almost constantly 
while going through crowded city streets; especially when 
any vehicle or person comes upon or approaches a streetcar 
right of way. Except to the extent that the word danger may 
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properly be used generically to describe the condition of all 
pedestrians on city streets, it cannot be said that a motor- 
man by clanging his gong, without more, indicates his knowl- 


edge that such a pedestrian is in danger. In the present case, 
moreover, the fact that the car was approaching a safety 


zone, in which passengers customarily wait, was a sufficient 
reason in itself for the clanging of the gong. If there had 

been any evidence of incapacity or demeanor to suggest that 
deceased was oblivious of danger, the result might be dif- 
ferent. The presumption is — in the absence of such factors — 
‘that a grown man is aware of his surroundings.’ 


* * * * 
"Instead, the evidence shows that deceased was a man 

of mature age; the accident occurred about noon and the 

visibility was good; there was no intervening traffic; there 

was a safety zone between deceased and the car track, as he 

approached the track; and he either crossed the safety zone 

or passed two feet north of its north end — farthest away 

from the approaching car." [Emphasis supplied] 

Further proof that the operator was unaware that plaintiff's decedent 
was in a position of peril was supplied by the utterances of the operator at 
the scene, which plaintiff's counsel insisted (over defense objection) be 
injected into the trial. (J.A. 20-25). The operator said that decedent was 
in the safety zone. (J.A. 31, 32). Thus there was no danger of which to 


be aware. 


The fact that a "DON'T WALK" sign, (J.A. 29, 30) confronted the 
stopped and standing decedent further diminished the likelihood that an 
operator would be led to suspect either obliviousness, or a precipitous 
action which would cause a collision. See Bates, supra. That fact, plus 
the fact that the conveyance here involved was a streetcar running on a 


fixed track,!° distinguishes the case at bar from Richardson v. Gregory, 
108 U.S. App. D.C. 263, 281 F.2d 626 (1960), cited by appellant (Appel- 
lant's brief 5, 6 and 10). Plaintiff there, not faced with "DON'T WALK" 
sign was claimed to have stepped off a safety zone into an automobile. 


Moreover, in Richardson, unlike here, passing vehicles overhung the 
safety zone. 


10 see Kelly Furniture v. Washington Ry. Electric Co., 64 U.S. App. D.C. 215, 
76 F.2d 985 (1935). 
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In Roberts v. Capital Transit Co., a woman stepped off a loading 
platform in the middle of the block without looking in the direction from 
which a streetcar approached. Said the Court, 76 U S. App. D.C. at 368, 
131 F.2d at 872: 

The motorman of the car, even if he had seen her on n the 

platform, would have been justified in assuming that she 

would not attempt to cross immediately in front of his car.’ 

It is clear that the plaintiff failed to establish that the operator was 
or should have been aware of either the danger, if any there was before 
decedent moved, or of decedent's obliviousness to the danger. 


(4) The operator here, having become aware of decedent's peril 
only as the front doors of the streetcar were abreast of him, had no last 
clear chance to avoid the accident. 


The peril arose here only after the streetcar was alongside the 


decedent. (J.A. 27, 28). It was by then too late for the operator to do 
anything to avoid the contact. It should be observed that so far as the 
fact of collision is concerned, it is immaterial whether at the time dece- 
dent turned, the car was going twelve miles per hour, or' ‘eighteen miles 
per hour as plaintiff's purported expert opined (J.A. 51, 52). The car 
could not have stopped in time in either case. Capital Transit Co. v. 
Gamble, 84 US. App. D.C. 311, 172 F.2d 765 (1949). So far as last clear 
chance is concerned, it is the law that defendant must have in fact had the 
opportunity to avoid the accident after the negligence of both parties put 
one party in peril. No such opportunity existed here after plaintiff's 
decedent put himself in peril by turning and coming into contact with the 
streetcar. Jackson, supra; Roberts, supra; Dean Dean v. Century Motors, 
supra; Gay, supra; Landfair; supra, United States v. Morow, supra. 
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THE TESTIMONY OF THE POLICE OFFICER AS TO AN ORAL 
STATEMENT MADE BY THE OPERATOR SOME TIME AFTER THE 
ACCIDENT WAS IMPROPERLY ADMITTED INTO EVIDENCE. 


As has been pointed out, there was insufficient evidence to warrant 
submission of the case to the jury even if all admitted testimony and 
other evidence was accorded the greatest weight to which it was entitled. 
It is submitted, however, that the testimony of the police officer as to 
alleged statements of the streetcar operator were improperly admitted, 
and should not be considered on appeal. 


The streetcar operator's remarks cannot be regarded as admis- 
sions because he was not a party. Wigmore explains that admissions are 
not true exceptions to the hearsay rule, but rather do not even come with- 
in its ambit, since the usual purpose of the rule, viz., to protect the 
party's right to confront and cross-examine the author of an adverse 
statement, is satisfied by the fact that the party is himself the author and 
is present in the courtroom. IV Wigmore on Evidence, §1048, 3rd Ed. 
(1940). In the case at bar, the operator was not a party, and was not in 
the courtroom. Unless an employee is a duly authorized agent of the em- 
ployer for the purposes of dealing with the aftermath of an accident, his 
statements are inadmissible against the principal. Vicksburg and Meri- 
dian Ry. v. O’Brien, 119 U.S. 99 (1886). An exception to this rule is the 
admissibility of words that are truly "res gestae" or verbal acts, con- 
temporaneous words which actually accompanied and explained the em- 


ployee's actions. VI Wigmore on Evidence, §1756. Here it was shown that 


the operator's statements did not accompany the occurrence. They fol- 
lowed at an unestablished time and are accordingly inadmissible as 


admissions. 


Nor are the alleged statements admissible on the alternative ground 
that they were spontaneous declarations because an insufficient foundation 
was laid for their admission as such. Despite objection which put plaintiff's 
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counsel on notice that the matter was disputed, plaintiff failed to establish 
how long after the accident the statements were made, and failed also to 
establish factually that the operator was still so shaken by the exciting 
occurrence that the utterances were truly spontaneous i 


It was, of course, incumbent on the plaintiff to lay a proper founda- 
tion. (J.A. 24). The statements of plaintiff's counsel at a bench confer- 
ence that the remarks occurred ten or fifteen minutes after the collision 
do not constitute evidence. (J.A. 22). Even if the fifteen-minute period 
had been properly established, that would not have assured the admissi- 
bility of the exclamations. The cases draw no distinct time limit, and 
fifteen minutes might be too remote.) Plaintiff was required to establish 


that the operator's utterances were in the words used by this court in 
Murphy Auto Parts Company v. Ball, 101 U.S. App. D.C. 416, 419, 249 
F.2d 508, 511 (1957), cert. denied, 355 U.S. 932 (1958), "prompted by the 
exciting event without time to reflect. i.e., dominated by the nervous 
excitement of the event... ." Plaintiff not having so established, it was 
not within the discretion of the trial judge to admit the evidence. 


Accordingly, the operator's statements were improperly admitted. 
That, coupled with the fact that the witness Nolin's trial version of when 
he first saw the pedestria was contradicted "beyond reasonable doubt" by 
his earlier signed statement, left the plaintiff's case completely devoid of 
any testimony as to the conduct of the decedent or the operator prior to 


the accident. 


uu The only indication that the operator was at all under the influence of the excit- 
ing event appears at J.A. 19: 
"Q@. When you talked to him in what condition was he? A. What do 
you mean by — I didn't understand the question. ' 
"Q. How did he appear to be? Was he excited or upset? A. Well, 
he seemed to be — no drinking; nothing like that involved init. He 
seemed to be very upset about the fact he had hurt somebody." 


ee See e.g., Bale v. District of Columbia, 62 A.2d 551 (D.C. Mun. App. 1951) where 
it was held that statements made by a driver at an uncertain time, some few 
moments to ten minutes after an accident, did not qualify as res. gestae (in the sense 
of a spontaneous exclamation citing Wigmore, supra, $1747) because it did not pass 
the test of spontaneity or that of closeness of time. See also Vicksburg and 
Meridian Ry. case, supra, (res gestae) ten to thirty minutes held too remote. 
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CONCLUSION 


Plaintiff failed to establish a prima facie case. Having failed to 


establish primary negligence cn the part of the defendant, plaintiff was 
not in a position to claim the application of the last clear chance doc- 
trine. Even assuming the applicability of the doctrine, plaintiff did not 
demonstrate that defendant, in fact, had a last clear chance, in that 
plaintiff failed to show that decedent was in a place of danger and was 
oblivious to the danger, failed to show that the operator was or should 
have been aware of any obliviousness on decedent's part, and failed to 
show that defendant's operator could, in fact, have avoided the accident 
once decedent left a place of safety and turned into the side of the street- 
car. The foregoing analysis is based on the assumption that all evidence 
considered by the trial court was properly admitted. Since the testimony 
of the police officer as to statements by the streetcar operator was im- 
properly admitted, the plaintiff's case was devoid of evidence of primary 


negligence or last clear chance. 
Accordingly, the result below should be affirmed. 
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